
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at jhttp : //books . qooqle . com/ 



HARVARD LAW LIBRARY 





m 






REPORTS 



OF 



CASES ADJUDGED AND DETERMINED 



IN THE 



COURT OF CHANCERY 



OF THE 



STATE OF DELAWARE, 



BY 



WILLARD SAULSBURY, 

LATE CHANCELLOR (DEC'd). 



PUBLISHED UNDER AUTHORITY OF THE GENERAL ASSEMBLY, BY 

WILLARD SAULSBURY, Jr., 

OF THE NEW CASTLE COUNTY BAR. 



VOL. VI. 

THE LAWYERS' COOPERATIVE PUBLISHING COMPANY, 
ROCHESTER, NEW YORK. 

1895. 



Entered according to Act of Congress, in the year eighteen hundred and ninety- 

five, by 

THE LAWYERS' CO-OPERATIVE PUBLISHING CO., 

In the Office of the Librarian of Congress, at Washington, D. C. 



Out^^t**. /*3./Jf*: 



B. B. ANDREWS, PRINTER, ROCHESTER, N. Y. 



PREFACE. 



Under the authority of the joint resolution of the General 
Assembly of the State of Delaware, adopted February 10th, 
1893, being Chapter 809, Vol. 19, Laws of Delaware, the pres- 
ent reporter was authorized to prepare for publication and 
publish cases in equity determined by Willard Saulsbnry, late 
Chancellor. The cases reported in this volume were, almost 
without exception, completed and in manuscript ready for 
publication at the death of the late Chancellor and the reporter 

1 has not taken the liberty to change such reports in any respect. 
A few cases which were found in an incomplete form have 

i been so far as possible completed and are published herewith- 

Appendix "A" is added on account of the value it may be 

to the members of the legal profession as an authority on the 

jurisdiction and powers of the Orphans' Court. The opinion 

. having been delivered by the Chancellor as President of the 

Court in that case and there being no reports of the Orphans' 

! * Court, after consultation with many of the Members of the Bar 
of the State, it has been deemed advisable to include it in this 
report, especially as the number of cases reported admits of its 

f publication within the size of a reasonable volume. 

J Appendix "B" contains the opinion of Edward Ridgely, 

I Chancellor ad litem in the case of Burton v. Willin. The 

reporter feeling that the learning and legal ability of the Chan- 
cellor ad litem in that case would warrant its publication in 
our Chancery Reports. 

Appendix "C" contains a brief sketch of the late Chan- 

I cellor Saulsbury, taken with some abbreviations and only slight 

changes from a legal periodical published soon after his death, 
and also the resolutions of the Bar in the several Counties. It 

1 is added in accordance with the custom which has come to 

1 prevail of publishing an appendix of this character with the 

reports of a deceased Chancellor. 

WILLARD SAULSBURY, Jr. 
June, 1895. 
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CASES IN CHANCERY. 



DELAWARE. 



J. Alexander Fulton 
The Town of Dover et al. 

Kent, March T. 1886. 

J9edicatio?i of land for streets ; condemnation of land 
for streets in Dover ; procedure. 

1. Where the proprietor of land lays oat the same into building lots, 
with streets and alleys between them, and makes and records a 
plot thereof, he thereby dedicates such streets and alleys to 
public use; and both the lot holders and the citizens generally 
are entitled to use the same. 

"2. And where such lots are afterwards included in an old and 
adjoining town by extending the corporate limits thereof, no 
proceedings by the corporate authority for the condemnation of 
any of said streets are necessary; they are already public streets 
by the prior dedication. 

3. An Act of Assembly required that upon the condemnation of any 
real estate for the purpose of a street, immediate notice thereof 
should be given the owner of the land so to be taken. In pursu- 
ance of this legislative authority, the town council of the town of 
Dover passed a resolution of condemnation, December 7, 1885, 
but the owner was not notified until March 26, 1886. Held: 
1 
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Syallabus.— -Statement. 



(a) That the notice came too late. 

(b) That the resolution of condemnation was Ineffectual i» 
consequence thereof. 

(c) That the town council should be enjoined from execut- 
ing it. 

4. Statutes appropriating private property to public use must be- 
strictly pursued. 

Bill for an injunction. — The bill 6eeks to restrain 
the Town of Dover from further action in its proceeding- 
to take land belonging to complainant for the purpose of 
extending Queen street from Cecil street to Clara streets 

The facts are sufficiently stated in the opinion. 

The following is a portion of the map referred to irk 
the opinion, showing the location of the land in question t 




FULTON. 



J. Alexander Fulton, complainant, pro se ; 

The assessment of damages is a judicial act, involving 
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Argument for complainant 



consideration, discrimination, and judgment ; and, even 
had the town council been a competent tribunal to pass 
upon the question, it was necessary that all the members 
should be present and act, and the attempt of a less 
number to assess them was void. 13 Encyclopedia Britan- 
nica, 762;. Act Feb. 27, 1879, §§ 7, 8, 16; CroJcer v. Crane, 
21 "Wend. 211; Rice v. Danville etc. Turnpike Road Co. 
7 Dana, 81; 1 Jac. Law Diet. 194. 

The land cannot be taken without compensation. This 
must be ascertained in a lawful way. There must be a 
hearing, or opportunity to be heard, before a fair and im- 
partial tribunal. If the Act of February 27, 1 879, attempts 
to authorize a seizure without securing this, it is void. 
Eng. Stat. 5 Edw. III., chap. 9; 25 Edw. III., chap. 4; 28 
Edw. III., chap. 3, as cited in 4 Jac. Law Diet. 154, 208, 
209; 1 Bl. Com. 139; U. S. Const, arts. 5, 14; Del. 
Const. Preamble, art. 1, § 8, conclusion art. 1; Stuart v. 
Palmer, 74 N. Y. 183; Adams v. Saratoga <& W. R. Co. 
10 K Y. 333; Currcm v. ShaUuck, 24 Cal. 432; Jordan 
v. Hyatt, 3 Barb! 275; People v. Tollman, 36 Barb. 222; 
Mulligan v. Smith, 59 Cal. 206; Com. v. Coombs, 4 
Mass. 489; Powers v. Bears, 12 "Wis. 214; Kramer v. 
Cleveland & P. R. Co. 5 Ohio St. 140; Vail v. Morris 
cfe K R. Co. 1 Zab. 189. 

The petition of citizens for the opening of Queen street 
presented to council, December 15, 1884, the resolutions 
of council adopted December 7, 1885, and the notice 
to complainant dated March 25, 1886, and served on the 
next day, cannot be connected and treated as one con- 
tinuous proceeding; but the long delay to proceed under 
the petition, and also, under the resolutions, was an 
abandonment thereof. Act February 27, 1879, §§ 7, 8 ; 
Bensley v. Mountain Lake Water Co. 13 Cal. 306. 

The compensation must be adequate and in money. 
Speculative compensation, as the supposed enhanced 
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value of the adjacent land, is not the compensation meant 
by the Constitution. Eward v. Lawrenceburgh & Up. 
M. R. Co. 7 Ind. 711; Bigdow v. W. Wisconsin R. Co. 
27 Wis. 478; Carson v. Coleman, 3 Stockt. 106; Hies v. 
Danville etc. Turnpike Road Co. 7 Dana, 81; Louisville 
<& N. R. Co. v. Glazebrook, 1 Bush, 325; Sater v. Bur- 
lington, 1 Iowa, 386; Carpenter v. Landaff, 42 N. H. 
218; Roberts v. Brown Co. Comrs. 21 Kan. 247; Winona 
etc. R. Co. v. Denman, 10 Minn. 267; Sacramento Valley 
R. Co. v. Moffatt, 6 Cal. 74. 

There must be a survey, and the proceedings were void 
for want of it. CHara v. Pennsylvania R. Co. 25 Pa. 
445; Rice v. Danville etc. Turnpike Road Co. 7 Dana, 
81, 86; Vail v. Morris <& E. R. Co. 1 Zab. 190. 

No legal right was waived by giving notice of dissatis- 
faction at assessment of damages and notice of appeal. 
Cincinnati v. Coombs, 16 Ohio, 181; Uhangsfs App. 55 
Pa. 128; CHcvra v. Pennsylvania R. Co. supra. 

Every Act of Assembly in derogation of the common 
law; and every Act establishing a special tribunal or 
-conferring special power must be strictly construed. 
Watson v. Acquackwnonck Water Co. 7 Vroom, 195; 
Harbeck v. Toledo, 11 Ohio St. 219; Mitchell v. KirUand, 
7 Conn. 229; Shafner v. St. Louis, 31 Mo. 264; Leslie 
v. St. Louis, 47 Mo. 474; Gilmer v. Lime Point, 19 Cal. 
47; Stanford v. Worn, 27 Cal. 171; Gurran v. Shattuck, 
24 Cal. 427; Adams v. Saratoga cfe W. R. Co. 10 N. Y. 
328; Halstead v. New York, 3 N. Y. 430. < 

An injunction is the proper remedy. Leslie v. St. 
Louis, 47 Mo. 474; Moorhead v. Little Miami R. Co. 17 
Ohio, 340; Unangsfs App. 55 Pa. 128; Harness v. 
Chesapeake etc. R. Co. 1 Md. Ch. 248; Powers v. Bears, 
12 Wis. 214; Curran v. Shattuck, 24 Cal. 427. 

There was no dedication of any part of Queen street 
north of Cecil. There was no intention to dedicate it. 
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It never was opened or used by any one but the complain- 
ant, and up to the present time remains, as it was in 1877, 
a part of his pear orchard. At the time of the pretended 
dedication it was outside the town limits. It never was 
accepted as a highway. The town by its own proceed- 
ings, such as they were, acknowledged that it was private 
property, and never pretended otherwise until this in- 
junction ^as granted. Williams v. New York & N. 
H. R. 39 Conn. 509; Hall v. Meriden, 48 Conn. 416; 
Hayden v. Stone, 112 Mass. 346; Steele v. Sullivan, 70 
Ala. 589; Hawley v. Baltimore, 33 Md. 270; Hall v. 
Baltimore, 56 Md. 187; Peoria v. Johnston, 56 111. 45; 
Harding v. Hale, 61 111. 192; Forbes v. Balen- 
seifer, 74 HI. 183; Booraem v. North Hudson County 
R. Co. 12 Stew. Eq. 465; White v. Bradley, 66 Me. 254; 
Ramthun v. Halfinan, 58 Tex. 551; Ogle v. Philadelphia 
etc. R. Co. 3 Houst. 267; State v. Atherton, 16 N. H. 203; 
BisseU v. New York Cent R. Co. 26 Barb. 630; Witter 
v. Harvey, 1 McCord, *67; State v. Nydd, 23 N. H. 327; 
Remington v. MiUerd, 1 R. I. 93; Cemetery Asso. v. 
Meninger, 14 Kan. 312. 

James PennewiU and C. H. B. Day, for the 
defendants : 

The power and authority of the town council to locate, 
lay out, and open streets, is given by 16 Del. Laws, chap. 
107, §§ 7, 8. 

All the proceedings of the town council in respect to 
the opening of Queen street through the land of com- 
plainant were in conformity with the requirements of sec- 
tions 7, 8, of said chapter 107, vol. 16, Laws of Delaware, 
and the notice prescribed by said section 8, to be given 
in writing to the owner or owners of the real estate 
through or over which the street might pass was given to 
said complainant in due time. Re Opening Furman 



6 Fulton v. Doveb. March T. 

Argument for defendants. 

Street, 17 Wend. 649; He Pittsburgh, 2 Watts & S. 320; 
EasUm v. Walter (Pa.) 2 Cent. Kep. 589; Grace v. New- 
ton Health Board, 135 Mass. 490; Baltimore v. Bouldin, 
23 Md. 370. 

The State, having the right of eminent domain in all 
the land6 of its citizens, may assert this paramount title, 
and devest private property for public use, making just 
compensation therefor. The State may exercise this 
right through private corporations or individuals as well 
as by its more direct agents. The Legislature is to judge 
of the propriety and necessity of devesting private prop- 
erty for public purposes ; and it may provide the mode 
of assessing the compensation. In assessing compensa- 
tion the advantage or injury resulting to the owner of 
the lands from the laying out of the 6treet may be con- 
sidered. The intrinsic value of the land taken is not the 
true rule of damages. 2 Dill. Mun. Corp. §§ 602, 615, 
616; Dunlap v. Mount Sterling, 14 111. 251; Curry v. 
Mount Sterling, 15 111: 320; Dorgan v. Boston, 12 Allen, 
223; Baltimore v. Bouldin, 23 Md. 328; People v. 
Smith, 21 N. Y. 598; People v. Brooklyn, 4 N. Y. 419; 
Beekman v. Saratoga & S. R. Co. 3 Paige, 45; Alexander 
v. Baltimore, 5 Gill, 383; Livingston v. New York, 8 
Wend. 101; Indianapolis Water Works Co. v. Bwrk- 
hart, 41 Ind. 364; Whiteman v. Wilmington & S. R. Co. 
2 Harrington, 514. 

The authority conferred upon the town council to lay 
out streets, and the proceedings had under the act of the 
Legislature, is "due process of law." The legislative 
Act is itself due process of law. People v. Smith, 21 N. 
Y. 595; Murray v. Hoboken Zand & Imp. Co. 59 U. S. 
18 How. 272, 15 L. ed. 372; Columbia Bank v. OkeVy, 
17 U. S. 4 Wheat. 235, 4 L. ed. 559; Davidson v. New 
Orleans, 96 U. S. 97, 24 L. ed. 616; Baltimore v. 
Bouldin and People v. Brooklyn, supra; Stuart v. 
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Palmer, 74 N. Y. 190; Owners of Ground v. Albany, 
15 Wend. 374; Livingston v. New York, 8 Wend. 100. 

A majority of the town council is all that is required 
to constitute a quorum for the transaction of any busi- 
ness. Del. Laws, vol. 16, chap. 107, § 16; Cupp v. Seneca 
County, 19 Ohio St. 173. 

A court of equity will not interfere where there is an 
adequate remedy at law, or where the party did not seek 
to vindicate his rights in the proper place and in due 
time. Stevens v. Beekman, 1 Johns. Ch. 318; Jerome v. 
Ross, 7 Johns. Ch. 315; People v. Brooklyn, 4 N. Y. 
442; Columbia Bank v. Okek/, 17 U. S. 4 Wheat. 242, 
4 L. ed. 561; GoU v. Carr, 6 Gill & J. 311; Stuart v. 
Baltimore, 7 Md. 514; Methodist Prot Church v. 
Baltimore, 6 Gill, 891; LeRoy v. New York, 4 Johns. 
Oh. 352. 

Where the owner of a tract of land has laid the same 
out in lots, and has made a map or plot thereof and re- 
corded the same, and has also made sales of the lots to 
various purchasers with reference in the deeds of con- 
veyance to such map or plot, the conveyances, taken in 
-connection with the map or plot to which they refer, 
operate as a conclusive grant or covenant, securing to the 
purchasers and to the town all the advantages, privileges, 
:and easements to the lots of the town ; and the town has 
-a right at any time to open the streets without condem- 
nation proceedings. And when the town in which the 
tract of land so laid out is not incorporated, or when the 
tract of land is not in the town limits at the time it is 
•so laid out, as soon as the town becomes incorporated, or 
such tract of land so laid out is included within the incor- 
porated limits, the streets, lanes, and alleys, and public 
.grounds become vested in the town, and are under the 
oontrol, government, and management of the town 
Authorities. Cincinnati v. White, 31 U. S. 6 Pet. 431, 8 
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L. ed. 452; Barclay v. BbweU, 31 U. S. 6 Pet 504, 
8 L. ed. 479; Baltimore v. Bouldin, 23 Md. 372; Whiter 
v. Flcmnigain, 1 Itfd. 525; Livingston v. New York, 8» 
Wend. 85; Watertovm v. Cowen, 4 Paige, 510; Rowan 
v. Portland, 8 B. Mon. 232; Hdboken, M. K Church v. 
Hoboken, 4 Vroom, 13. 

The Chancellor. — In 1879, J. Alexander Fulton, the- 
complainant, being the owner of a tract of land adjoining- 
the town of Dover and immediately north and west 
thereof, caused the same to be surveyed as an addition 
thereto. He caused the map of the same to be made and 
recorded in the recorder's office of Kent County, in 
which streets and alleys running north and south, east 
and west, are described and located. Of these streets, 
Division, Fulton, Cecil, Mary, and Clara are described as. 
extending from State street to the Delaware Railroad and 
beyond, and running east and west. Bradford street, 
Governor avenue, New, Queen, Kirk wood and West 
streets are described on the map as running north and 
south. The streets run at right angles, and are all 
described as sixty feet wide. 

Upon the map, recorded as aforesaid, there is indorsed 
a note in the following words: "All the streets ara 
sixty feet wide. All the alleys twelve feet, except the 
one between State and Bradford streets, which is fifteen 
feet wide. The streets running east and west run at. 
right angles with State street. New and Queen streets, 
terminate in Mary street, on the north. Kirkwood and 
"West in Cecil street on the north. All the streets west 
of the Delaware Railroad terminate in Mary street, on 
the north. The lines appearing on the plot north of 
Mary street and west of the railroad were never marked 
on the ground, and were merely experimental and pros- 
pective." 
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Mr. Fulton, according to this plan delineated on the 
map, sold lots, amounting somewhere to near 100 in 
number, to different persons, many of which have been 
built upon as places of residence or business, chiefly the 
former. Fulton's addition has been included within the 
limits of the town of Dover; the deeds from him to- 
the purchasers of lots all have referred to the recorded 
plot or map. 

By Act of the General Assembly entitled, " An Act to- 
Incorporate the Town of Dover," (Act of February 27,. 
1879, 16 Del. Laws, p. 140), it is provided in the seventh 
section thereof that " the town council shall have power,, 
upon the application of ten or more citizens of the town r 
by petition for the purpose, to locate, lay out, and open 
or widen any new street or streets, lane or lanes, or alley 
or alleys, or widen any street, lane, or alley, heretofore 
laid out or hereafter to be* laid out in said town, or reopen 
any old street or streets, lane or lanes, or alley or alleys, 
now closed, or which may hereafter be closed, which ten 
or more citizens may desire to be located, laid out, and 
opened, or widened, or reopened, allowing to the persons, 
respectively, through or over whose lands such street or 
streets, lane or lanes, or alley or alleys may pass, such 
compensation therefor as they shall deem just and reason- 
able under all circumstances ; which compensation, if any 
be allowed, shall be paid by the treasurer of the town 
out of the moneys of said town, upon warrants drawn 
upon him by order of the council aforesaid." 

By the eighth section of said Act it is, among other 
things, provided that " whenever the town council shall 
have determined to locate and lay out or widen any street, 
lane, or alley, and shall have fixed the compensation 
therefor, it shall be their duty, immediately after the 
survey and location of the said street, lane, or alley, to 
notify, in writing, the owner or owners of the real estate,, 
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through or over which such street, lane, or alley may 
run, of their determination to open and widen the same, 
and to furnish a general description of the location 
thereof, and also the amount of the damages or compen- 
sation allowed to each ; and if such owner be not resi- 
dent within the said town, to notify the holder or tenant of 
said real estate ; but if there be no holder or tenant resi- 
dent in said town, the said notice may be affixed to any 
part of the premises." 

It seems that the petition of Thomas E. Taylor and 
twenty-six other citizens of the town of Dover was pre- 
sented to the town council on the 15th day of December, 
1884, requesting the said town council to locate, lay out, 
and open a new street through the land of said J. Alex- 
ander Fulton, from where Queen street now terminates 
in Cecil street, making the same a continuation of said 
Queen street to Clara street ; hnd that said petition was 
received, and referred to the committee on streets. 

No public action was taken in respect to the opening 
of Queen street until the 7th day of December, 1885, 
» when the report of the street committee, in relation to 
the opening of said street, was taken up for considera- 
tion, and the following resolves were adopted : 

" Besolvedy that Queen street be opened and extended 
from Cecil street to Clara street, of the width of 60 feet, 
taking into said street 60 feet front on Cecil street (the 
said front being on the direct line of Queen street as 
now opened), and running from thence, the same width, 
to Clara 6treet, to a point where the road, surveyed and 
laid out under chapter 544 of volume 17 of the Laws of 
Delaware, ends on said Clara street (the centre of said 
<Jueen street as extended being the centre of the said 
road at its termination on said street), of the lands of J. 
Alexander Fulton ; and that said J. Alexander Fulton 
be allowed the sum of six cents as damages ; and that 
said sum be paid to said Fulton. 
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"Besclved, that the committee on streets be instructed 
to have the said street, as extended, surveyed and laid 
out as one of the public streets of the town ; and that the 
same, when so laid out, is hereby declared to be a public 
street of the town of Dover, of the width of 60 feet." 

The report of the street committee was made to the 
town council on the 3d day of February, 1885; and 
no action was taken by the council in respect to it until 
said 7th day of December, 1885. No notice of the con- 
demnation proceedings by the town council was given to 
Fulton until the 26th day of March, 1886, when such 
notice was given in the following words : 

Dover, Del., March 25, 1886. 
Mr. J. Alexander Fulton : 

You are hereby notified that the town council of the 
town of Dover, at its regular meeting on the 7th day of 
December, A. D. 1885, did resolve to open Queen street 
from Cecil street to Clara street, of the width of 60 
feet ; and that they have condemned 60 feet front and 
1,260 feet deep of land belonging to you ; and that the 
said council has allowed to you, as damages, the sum of 
six cents. 

A. S. Kirk, Clerk of Council. 

From these proceedings of the council, Fulton ap- 
pealed ; but, from not having done so in time or from 
other cause, withdrew it, and has filed his bill in this 
court praying an injunction against the corporation from 
further action, under their proceedings, in the taking of 
his land and the openiqg of Queen street. 

Upon the above state of facts, I am of the opinion, 
first, that there was no necessity of any condemnation 
proceedings, by the town council, of that portion of 
Qneen street lying between Cecil and Mary streets. It 
had already been dedicated to public use by Mr. Fulton, 
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by the survey and map hereinbefore referred to, and by 
the sale of lots to the different purchasers from him, and 
conveyance of said lots by him to the purchasers, in 
which the map, which he caused to be made and recorded 
with the streets thereon particularly described, is dis- 
tinctly referred to. 

This map, as remarked by the court in the case of 
Rowan v. Portland, 8 B. Mon. 235 (a case very similar 
in every respect to this), fe to be assumed as the repre- 
sentation of the town in which the lots were sold; and 
not as a merely verbal, but as a written and recorded,, 
representation of its localities and divisions, its street* 
and alleys, so far as they are indicated by it. In all 
these respects it is to be regarded as having entered into 
and formed a part of every contract for the sale of a lot 
in the town, by its number or position in the plan, and 
as having been adopted and confirmed by every convey- 
ance of a lot described by similar reference. It is, in 
fact, identified with the town itself ; and every reference 
to or recognition of the town is a recognition of the plan 
by which its various divisions, and the localities and uses- 
of its different parts, are identified. Every purchaser of 
a lot, according to the plan, acquired an interest in it ; 
not only as evidence of the position of his purchase, but 
as evidence also of the several advantages and privileges 
pertaining to the town and the lots, as indicated by the 
plan, and especially as evidence of the localities, divis- 
ions, and uses of its various parts as therein presented. 
In purchasing and paying for his lot, he purchased and 
paid for, as appurtenant to it, every advantage, privilege, 
and easement which the plan represents as belonging to 
it as.a part, or to its owner as a citizen, of the town ; and 
the conveyance of each lot with a reference to the map, 
or merely as a part of the town, was a conveyance of all 
these appurtenances as ascertained by the map. These 
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-conveyances, in connection with the map to which they 
refer, operate as a conclusive grant or covenant, securing 
to the purchasers and to the town all advantages, privi- 
leges, and easements to the lots of the said town. 

The notoriety — actual as well as legal — of the acts in- 
volved in the making of Fulton's addition to Dover; 
the laying out of the same upon the land ; the represen- 
tation of it upon a map, open to public inspection, and 
recorded in the office of the recorder of deeds ; the sale 
and conveyance of lots according to that plan ; the rec- 
ord of the deed referring to the plan ; the subsequent 
enclosure and improvement of some of them for business 
-or residence ; and the existence of the addition to the 
town of Dover upon the land, — must be considered as 
giving to the world such notice of the plan to which all 
these acts and facts have reference, as to preclude the 
possibility of afterwards acquiring from the original pro- 
prietor, or of asserting, or of claiming, with a good con- 
science, any right or interest inconsistent with those 
which, according to the plan of the addition thus made 
by him to the town, are appurtenant; to the lots ; and are 
therefore granted to or held for the lot owners or citizens 
and the local or general public. 

The right acquired by a purchase of a lot in this addi- 
tion to Dover is not confined to the mere use of the 
grouhd purchased, but extends to the use of all the streets, 
alleys, and other public rights in the town, according to 
their appropriate purpose. 

These opinions in respect to the rights of purchasers of 
property on streets dedicated to public use by the owners 
of land over which they pass, and of the public therein, 
are expressed almost in the exact words of Chief Justice 
Marshall, of Kentucky, in the opinion delivered by him 
in the case of Rowan v. Portland. And they have been 
so expressed because it is difficult to improve upon the 
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language used by him, and because they are eminently 
applicable to the present case. 

In my opinion, the town council of Dover had the right 
at any time after Fulton's addition was, by law, made a 
part of the town of Dover, and after Mr. Fulton so as 
aforesaid dedicated said streets to the use of the purchas- 
ers of lots on said streets, and to the public, to do what- 
ever was necessary and proper for rendering them fit for 
travel, without taking any steps whatever toward the con- 
demnation of the land over which they passed, under the 
Act for the incorporation of the town of Dover; and that 
therefore they might then, and may now, if anything is 
necessary for that purpose to be done to render Queen 
street, from Cecil street to Mary street, available to 
public travel, do whatever is so necessary, without refer- 
ence to said Act of incorporation. 

In respect to that portion of Mr. Fulton's land over 
which it is proposed to extend Queen street to Clara 
street, opposite the new county road, mentioned in the 
bill, and also in the resolution adopted by the town coun- 
cil, the case would be different. The land, over which 
Queen street is thus proposed to be extended has never 
been dedicated by Mr. Fulton to the purchasers of lots 
from him or to the public. Condemnation proceedings 
would be necessary under the Act for extending said 
Queen street over the land between Mary street and 
Clara street. 

The proceedings taken by the town council heretofore 
for that purpose were not, in my opinion, sufficient, and 
were not in accordance with the Act from which they 
derive their authority. 

The eighth section of that Act, as we have seen, declares 
that whenever the town council Bhall have determined to 
locate and lay out or widen any street, lane, or alley, and 
shall affix the compensation therefor, it shall be its duty, 
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immediately after the survey and location of the said 
street, lane, or alley, to notify in writing the owner or 
owners of the real estate through or over which such 
street, lane, or alley may run, of their determination to 
open and widen the same, and to furnish a general de- 
scription of the location thereof, and also the amount of 
the damages or compensation allowed to each. 

Now, a survey in all cases is not at all necessary, if by 
a survey be meant the employment of a surveyor and the 
actual measurement' by him of the land to be condemned. 
It is indeed rarely that such a survey would be necessary. 
The persons authorized to make the condemnation may 
do so on their view of the premises. Generally in towns, 
a very small distance and a very small space of land be- 
longing to an individual is necessary to be condemned 
in opening a street. 

Nowhere in the Act to incorporate the town of Dover 
is a plot required to be made. "To survey" has several 
significations. It may mean to inspect or take a view of ;, 
to view with attention ; to view with a scrutinizing eye ; 
to examine; to examine with reference to condition,, 
situation, and value; to measure as land; and many 
others. " Survey " as a noun, ae in the Act referred to,, 
may mean an attentive or particular view ; examination 
of the land with a design to ascertain the condition, 
quantity, or value. It certainly does not necessarily mean 
a paper containing a statement of the courses, distances, 
and quantity of land ; and it does not necessarily mean & 
plot of land made by a surveyor as such. The Act would 
seem to contemplate- that the survey and location of the 
street contemplated to be extended, laid out, or widened 
should be made before or at the time the damages were 
assessed, and not afterwards. And such seems to have 
been the view of the town council, if we are to judge 
from the notice which it gave to Mr. Fulton on the 26th 
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<lay of March, 1886 ; for in that notice it says : " You are 
hereby notified that the town council of the town of 
Dover, at its regular meeting on the 7th day of Decem- 
ber, 1885, did resolve to open Queen street from Cecil 
street to Clara street, of the width of Bixty feet, and 
that they have condemned sixty feet front and 1,260 feet 
deep of land belonging to you ; and that the said council 
has allowed to you, as damages, the sum of six cents." 

It is true this is a general description of the land, and 
all that the Act requires ; but it is not so particular a de- 
scription of it as that contained in the resolution adopted 
T>y the council on the 7th day of December, 1885. It 
was not on the 25th or 26th of March, 1886, that the 
town council had determined to locate and lay out or ex- 
tend Queen street and fix the compensation therefor, but 
it was on the 7th day of December, 1885, that it did 
these things. And the Act of Assembly under which it 
acted declared that it should be its duty, immediately 
-after doing these things, to notify in writing Fulton, the 
owner of the real estate through which Queen street 
.should run, of its determination to open the same, and to 
furnish a general description of the location thereof, and 
the amount of damages or compensation allowed to him. 

Now, the 26th of March, 1886, was not immediately 
after the 7th day of December, 1885. And notice given 
•on the former day was not the notice required to be 
given by the Act of Assembly. The law sedulously pro- 
tects a man's freehold. He cannot be deprived of it 
•except in accordance with law. The question is not 
what was in fact done between the 7th day of December, 
1885, and the 26th of March, 1886, but what might have 
been done. 

A man shall not be deprived of the free use of his free- 
hold except in strict accordance with law. 

That this is the law in respect to that portion of the 
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land of Fulton, between Mary and Clara streets, which 
"the town council, in mockery of justice, proposes to take 
for six cents, will be apparent on a moment's reflection. 

The land is within the town limits of Dover. Between 
the seventh day of December, 1885, — the date of the 
condemnation, — and the twenty-sixth of March, 1886, 
Fulton, in absolute ignorance of the action of the town 
council, on the firat-named day might have commenced, 
if not have completed, costly buildings and structures 
and other improvements on said piece of land. He 
might have expended money on the improvement of said 
piece of land, in the erection of buildings thereon in the 
period of time named, greater in amount than all his ad- 
joining land of forty or fifty acres were intrinsically 
worth. And yet, if the contention of th§ counsel for the 
town council be correct, then it would have been com- 
petent for the town council, after the expenditure of 
these large sums of money, and at as late a period as 
March, 1886, to notify Fulton in writing of its determi- 
nation to open the street across his land; and that it had, 
in the previous month of December, generously allowed 
him damages or compensation to the amount of six cents 
for so doing. 

This is not the court to seek approval of action which 
might be attended with such consequences. 

If the survey contemplated by the Act of Assembly is 
not held to have been made before or at the time of the 
condemnation of the land, and of the awarding of six 
-cents damages, then no real survey ever was in fact 
made. No plot of a survey was required by the Act to 
be made. It is not pretended that the outside lines, in- 
cluding the strip of land, were in fact run or surveyed. 

All that the surveyor is alleged to have done was to 
strike a line so as to determine the middle of Queen 
street as proposed to be extended to Clara street, or to 
2 
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the new road which had been located on the opposite 
side to Clara street. 

If the notice required to be given was not required to- 
be given immediately in the sense here presented, then 
the town council might, at its pleasure, have given such 
notice at any time after the condemnation and before a. 
pretended survey, however distant. 

The survey might have been postponed, in this view 
of the case, for years ; and Fulton, in the meantime, remain 
in uncertainty as to what the ultimate action of the coun- 
cil might be. 

I am therefore of opinion, for this reason, that Queen 
street cannot be extended from Mary street to Clara 
street, under the proceedings had and taken by the town 
council as set forth in the paper in this cause. 

I shall therefore decree that the preliminary injunc- 
tion heretofore awarded in this cause, so far as it relates 
to Queen street, between Cecil street and Mary street, 
be dissolved ; and that, so far as it relates to the land be- 
tween Mary street and Clara street, it be made perpet- 
ual in respect to any proceedings by the town council 
heretofore taken and had to the same. And it is ordered 
that the corporation pay the costs in three months.* 

•See same case on appeal to Court of Errors and Appeals reported In 11 
Cent. Rep. 261. 
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Matthew Hazel 

VS. 

Zenas "W. Sinex. 

Kent. March T. 1886. 

Usurious judgment bond; innocent surety on, protected 
against enforcement of; exoneration. 

1. B borrowed money from 3 on a usurious contract, giving his 

judgment bond therefor with H as surety therein. B, the prin- 
cipal, becoming insolvent, 8 issued an execution against H, the 
surety, to enforce payment. Held, that 8 should be forever re- 
strained from collecting the amount of the judgment out of the 
surety. Held, further, that it was not necessary for H, the 
surety, either before bringing his bill or at the trial, to tender 
himself ready to pay the sum actually lent, with interest; and 
that the principal and surety stood upon a different footing in 
this respect 

2. 8, a judgment creditor of B as principal and H as surety, issued 

an execution against B, and levied on goods of sufficient value 
to satisfy the judgment, but afterwards stayed the same, and 
permitted B to sell the goods levied on and apply the proceeds 
to his own use without the consent of H, the surety. Held, that 
the judgment as to H was satisfied in equity, and that 6 should 
be perpetually enjoined from proceeding against H, the surety. 

Injunction Bill. — The bill seeks to restrain the col- 
lection of a judgment. 

The facts are stated in the opinion. 

Beniah Watson and Edward Ridgdy^ for the com- 
plainant : 

I. It is clearly settled that an obligation in the hands 
of an assignee is subject to all the equities which could 
have prevailed against the original obligee. This princi- 
ple is too well established to require authorities. 

II. A bond executed in blank cannot be filled up 



Hazel v. Sinex. March T. 



Argument for complainant. 



without special authority of the obligors. Clendaniel v. 
Hastings, 5 Harrington, 408. 

If a bond intended as security for J$5()0 to one were filled 
up to another for $1,100, it would be a fraud upon the 
surety, and a court of equity would discharge him from 
all liability thereon. Hastings v. Clendaniel, 2 Del. Ch. 
165 ; affirmed on appeal, 5 Harrington, 408. So also a 
bond filled up before it was signed by surety, and di- 
verted from the object for which it was intended with- 
out his knowledge, would be a fraud upon the surety, 
and he would be discharged in equity. For the surety 
can well say, "In Jubc fcedera non veniP Hastings v. 
Clendaniel, supra. 

One who becomes surety for another must ordinarily 
be presumed to do so upon the belief that the transaction 
"between the principal parties is one occurring in the usual 
course of business of that description, subjecting him 
only to the ordinary risks attending it ; and the party to 
whom he becomes a surety must be presumed to know 
that such will be his understanding. Brandt, Sur. p. 492, 
§ 366; Pidcock v. Bishop, 3 Barn. & C. 605; 1 Story, 
Eq. § 215. 

The concealment of any material facts, which, if 
known, would preveilt the surety from entering into his 
contract of suretyship, is a fraud upon him ; and a court 
of equity will relieve him from all liability. 

III. The note which Sinex held against Blackiston 
for $624, which formed a part of the consideration of the 
bond upon which judgment was entered, was usurious 
and consequently illegal and void ; and no action could 
have been maintained upon it for the recovery of the 
money. Cook v. Pierce, 2 Houston, 499 ; New Port 
NaL Bank v. Tweed, 4 Houston, 225. 

Where the original loan or contract is usurious all the 
securities therefor, however remote or often renewed, 
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are void. deaden v. Webb, 4 Houston, 473; Tate v. 

Wettings, 3 T. K. 537; Heed v. Smith, 9 Cow. 647; 

Campbell v. Blown,, 62 Pa. 481; Bridge v. Hubbard, 15 

Mass. 96; Pearson v. Bailey, 23 Ala. 537; Tfafe* v. 

TT^J, 5 Conn. 154; Price v. Lyons Bank, 33 N. Y. 55. 

Independent of the usurious note which formed part 
of the consideration of the bond, the bond itself was usu- 
rious, as Sinex retained $100 and only paid Blackiston 
at the time of the assignment $376, when he ought to 
have paid him $476. As this entire transaction between 
Sinex and Blackiston was usurious and void, and un- 
known to the surety and contrary to his purpose and 
object when becoming security for Blackiston on the 
bond, the surety is in equity discharged. As Sinex was 
guilty of wrongful and illegal conduct in exacting usuri- 
ous interest for the money advanced, the loss should 
more properly fall on him than upon Hazel, who was an 
innocent surety. Hayes v. Ward, 4 Johns. Ch. 123. 

IV. The creditor who has effects of the principal in 
his hands or under his control for the security of the debt 
is a trustee for all parties concerned; and if such effects 
are lost through the negligence or want of ordinary dili- 
gence of the creditor, the surety is discharged to the ex- 
tent that he is injured, the same as if the effects had 
been lost by the positive act of the creditor. In such 
case he is bound to be diligent in preserving such effects, 
to the same extent that any other trustee similarly situ- 
ated is bound. Brandt, Sur. 519, 520; Pitm. Sur. 138; 
Law Lib. 40; Phares v. Barbour, 49 I1J. 371. 

If the principal places an obligation of a third person 
in the hands of the creditor as collateral security for the 
debt, the creditor is, without any special agreement to 
that effect, bound to use diligence to collect the same and 
to charge all the parties thereto; and if anything is lost 
on account of his failure to use such diligence, not only 
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the surety but the principal also is discharged, to the ex- 
tent that he is injured. Brandt, Sur. 519; Slevin v. 
Morrow, 4 Ind. 425; Ciimmings v. Little, 45 Me. 183, 
187; New Hampshire Sav. Bank v. Colcord, 15 N. H. 
119; City Bank v. Young, 43 N. H. 465; Williams v. 
Price, 1 Sim. & Stu. 582; Copal v. Butler, 2 Sim. & 
Stu. 457; Wolf v. Jay, L. K. 7 Q. B. 756; Hayes v. 
Ward, 4 Johns. Ch. 123, 131; Watriss v. Pierce, 32 N. 
H. 560; Phares v. Barbour, 49 111. 370, 371; jfogw* v. 
Trustees of Sclvools, 46 111. 428; Calloway v. Snapp, 10 
Rep. 696; & (7. 78 Ky. 561; Succession of Pratt, 16 La. 
Ann. 357; Renegar v. Thompson, 1 Lea, (Tenn.) 457; 
^^7^ v. ./fay, 5 Humph. 492; Nelson v. Munch, 28 
Minn. 314; Hurd v. Spencer, 40 Vt. 581; Richards v. 
Commonwealth, 40 Pa. 146; Lowndes v. Chisolm, 2 Mc- 
Cord, 464; Rathbone v. TFarmi, 10 Johns. 586; jyi'Wtf 
v. 6Var*, 3 Wend. 24; English v. Darley, 2 Bos. & P. 
62; Wtftw v. 2?aro9, 3 Minn. 21. 

Where a creditor without being bound to sue or issue 
execution on judgment does sue and issue his fien % i facias 
and under that fieri f ados a levy is actually made, the 
property or effects thus held become answerable for the 
debt, and the creditor is not at liberty to abandon the 
hold he has thus acquired; he cannot relinquish the prop- 
erty. And if he does relinquish or abandon the lien, or 
suffers the property so taken and at his disposal to be 
.squandered or appropriated to other and different pur- 
poses, the surety is exonerated. The auditor is not 
bound to be diligent in obtaining securities for the debt, 
but, having obtained them, he at once becomes a trustee 
thereof for all parties concerned. Brandt, Sur. 509, 510, 
§ 378; 1 Story, Eq. 2d ed. 322, § 326; Theobold, Prin. & 
Sur. *143; Houston v. Hurley, 2 Del. Ch. 248; Mayhew 
v. Crickett, 2 Swanst. 185; Sherraden v. Barker, 24 
Iowa, 28; Watson v. Reed, 4 Baxt. 49; Baker v. Briggs, 
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8 Pick. 121; Com. v. Van Derslice, 8 Serg. & E. 452; 
Zichtenthaler v. Thompson, 13 Serg. & It. 157; Cooper 
v. Wilcox, 2 Dev. & B. Eq. 90; Winston v. Yeargin, 50 
Ala. 340; j?ani? v. Fordyce, 9 Pa. 276; Dixon v. Ewing, 
3 Hamni. (Ohio) 281; Morley v. Dickinson, 12 Cal. 561; 
MaquoJceta v. WiMey, 35 Iowa, 323; Commonwealth v. 
Zfadw, 16 Serg. & R. 252; Ferguson v. Turner, 7 Mo. 
497; 2WKs v. Cfe^7, 4 Bush, 579; Brown v. Biggins, 3 
Kelly, 405; Pam v. Packard, 13 Johns. 174; Bullitt v. 
JFwwfcw, 1 Munf. 269; Zaw v. iftwtf India Co. 4 Ves. Jr. 
324; xS Y £afe v. Hammond, 6 Gill & J. 157; Fverly v. 
7ta%?, 20 Pa. 297; Phages v. Barbour, 49 LI. 370; Bees 
v. Berrington, 2 Ves. Jr. 540; Chichester v. Mason, 7 
Xeigh, 260; Harberton v. Bennett, 1 Beatty, Ir. Ch. 386. 

Although a mere stay of execution against the princi- 
pal, by the creditor, will not release the surety, yet a re- 
lease of the goods of the principal, levied on under the 
•execution, will discharge the surety to the value of the 
goods released. Houston v. Hurley, 2 Del. Ch. 248. 

By the promise of Sinex to satisfy the judgment 
against Hazel, prior to the public sale of Blackiston's 
personal property, Hazel was belied into security and 
was misled to his prejudice and thereby induced to fore- 
go the advantage or remedy of paying the debt and tak- 
ing an assignment thereof against Blackiston, which 
Hazel in his testimony swears he would have done if no 
such promise had been made. This constitutes a case of 
-constructive fraud upon Hazel, which operates to his dis- 
charge. Wilds v. Attvx, 4 Del. Ch. 253. 

If a creditor does any act injurious to the surety or in- 
consistent with his rights, or if he omits to do any act 
when required by the surety, which his duty enjoins him 
to do, and the omission proves injurious to the surety, 
the latter will be discharged, and he may set up such 
-conduct as a defense to any suit brought against him, if 
not at law, at all events in equity. Story, Eq. § 325. 
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George V. Massey, for the defendant : 

I. Where a party invokes the aid of a court of equity 
to be relieved, on the ground of usury, from his contract, 
he can only successfully do so upon terms, — i. e., that he 
will pay what is really due under the contract, deducting 
the usurious interest. 1 Story, Eq. T 301, and cases 
cited in footnote ; Pearson v. Bailey, 23 Ala. 537. 

II. Although the judgment in controversy was entered 
on a bond with warrant of attorney tainted with usury,, 
it is not therefore void at law; and relief against the 
usury can only be had in chancery ; and such judgment 
will, in a court of equity, be regarded as a valid security 
for the money actually loaned and advanced, with lawful 
interest. Pearsdn v. Bailey, 23 Ala. 537 ; Fanning v.. 
Dunham, 5 Johns. Ch. 142 ; Beach v. Fulton Bank, 3- 
Wend. 584, 585. 

III. The creditor is not bound to any active diligence- 
or eflEort to enforce payment from the principal debtor.. 
2 Story, Eq. § 326, and notes; Adams, Eq. pp. 570-572, and 
notes; Bees v. Berrington, 2 Lead. Cas. Eq. *974^ 
1009 ; Wilds v. Attix, 4 Del. Ch. 253. 

Indulgence will not relieve surety. No agreement for 
delay or further time, unless predicated upon a consider- 
ation which could be enforced by the principal debtor 
against the creditor, will avail the surety. A stay of 
execution will not do so. Houston v. Hurley, 2 Del. Ch. 
248 } Bees v. Berrington, 2 Lead. Cas. Eq.*1009 ; Janvier 
v. Sutton, 3 Harrington, 37, and note ; Hickman v. Hick- 
man, Id. 484. 

IV. While it is not admitted that there is any suffi- 
cient proof to establish any promise, on the part of the 
creditor in this case, to release the surety, it is contended 
that such promise, if satisfactorily proved, could not avail 
the complainant for the following reasons: (1) There- 
was no consideration to support it, and it is therefore 
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nudum pactum; (2) being without consideration the 
complainant did not and could not rely upon it; (3) 
. the theory of constructive fraud cannot be maintained^, 
because it is not sufficiently proven that the complainant 
had taken any steps toward other means for his indem- 
nity, which he would have adopted but for his reliance 
on the defendant's promise; (4) the burden of proof is. 
on the complainant clearly to establish such promise, and 
also that he was thereby prevented from taking other 
steps for indemnity which he was about to take, and 
would have taken but for such promise. Wilds v. Attix> 
4 Del. Ch. 



The Chancellor. — The complainant in this cause- 
seeks to restrain the defendant from the collection, by 
execution process, of the amount of a judgment, being- 
$1,100, with interest from the 14th day of December,. 
1872, and costs. This judgment purports to have been 
entered by confession on warrant of attorney. 

The complainant states in his bill that on or about the 
19th day of May, 1873, he was called upon by Benjamin. 
F. Blacki6ton, who stated to him that he (Blackiston) had 
made arrangements with Zenas W. Sinex, the defendant, 
to borrow of Sinex the sum of $500; that Blackiston re- 
quested the complainant to become his surety for said 
loan, at the same time stating that Edward Beck would 
become his cosurety; that the complainant consented to 
become cosurety with the said Beck for the said Blackis- 
ton for the loan about to be made to him by the said 
Sinex; that Blackiston and he were in the field on his- 
premises at the- time of the conversation between them; 
that Blackiston produced pen and ink and a blank judg- 
ment bond, — the blanks therein being for the names of 
the obligor, obligee, amount, date, and time of payment;, 
that the complainant then and there signed the said 
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blank judgment, bond opposite the second seal at the 
bottom thereof, and handed the same back to said Black- 
iston, when said Blackiston left the complainant in the 
field to pursue his work of ploughing. 

The complainant avers in his bill that when he signed 
the printed blank judgment bond, neither the said Black- 
iston nor the said Beck had signed the same ; and that 
the blanks in said bond for the names of the obligors, 
obligee, amount, date, and time of payment were then 
-unfilled. He also avers and charges that the sole pur- 
pose and intention for which he signed said blank printed 
judgment bond was to enable the said Benjamin F. 
Blackiston to borrow of the said Zenas W. Sinex about 
$500, and for no other intention or purpose whatsoever, 
and that it was his understanding at the time he signed 
said blank judgment bond ^s surety for said Blackiston 
that the same was to be made payable to the said Zenas 
W. Sinex; that the real debt thereof was to be about 
$500, and that the same was to bear date on or about the 
day on which it was signed by him, to wit, on or about 
the 19th day of May, 1873. 

The complainant also states that after he had so signed 
■and handed back the said bond to Blackiston, he heard 
nothing of it until some time after the 6th day of March, 
1874, when he learned that a judgment had been entered 
■against him in the Superior Court of the State of Dela- 
ware in and for Kent County, at the suit of Zenas W. 
Sinex, assignee of Martin L. Smith, for the real debt of 
$1,100, with interest from the 14th day of December, 
1872; and about the same time learned that judgments 
had also been entered severally in said court against said 
Benjamin F. Blackiston and the said Edward Beck, at 
the suit of Zenas W. Sinex, assignee of Martin L. Smith, 
for like amount ; and that upon inquiry he learned that 
the blanks in said judgment bond, which he had signed 
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as surety for said Blackiston in blank, had been filled by 
inserting the name of Martin L. Smith as the obligee, in- 
stead of Zenas "W. Sinex, and by inserting the sum of 
$1,100 as real debt thereof instead of about $500, and by 
antedating the same so as to make it bear date as the 
14th day of December, 1872, instead of about the 19th 
day of May, 1873, when, in fact, it was signed by the 
-complainant. . 

The complainant expressly avers and charges in his 
bill that the name of Martin L. Smith was inserted as 
the obligee in said blank printed judgment bond ; that 
the real debt thereof was made $1,100 instead of about 
$500 ; and that the same was antedated so as to bear the 
date of the 14th day of December, 1872, instead of about 
the 19th day of May, 1873, without his knowledge or 
-consent, and contrary to his distinct understanding when 
he consented to become surety for the said Blackiston as 
aforesaid, and when he signed the said blank printed 
judgment bond as such surety. 

The bill then charges that no consideration whatever 
was ever given or paid, or agreed to be given or paid, by 
the said Martin L. Smith to the said Benjamin F. Black- 
iston, for the said judgment bond; and that the same as 
between the said Benjamin F. Blackiston and the said 
Martin L. Smith was without consideration; and the said 
Zenas W. Sinex never paid or agreed to pay to the said 
Martin L. Smith any consideration whatever for the 
assignment to him, by the said Martin L. Smith, of said 
judgment bond ; and that as between the said Zenas W. 
Sinex and the said Martin L. Smith the said assignment 
of the said judgment bond was wholly without consider- 
ation; that the said Zenas W. Sinex and said Benjamin 
F. Blackiston had made as between themselves a corrupt 
and unlawful agreement and bargain, whereby the said 
Zenas W. Sinex was to take for the loan or use of the 
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money he was about to lend to the said Benjamin F. 
Blackiston more than $6 for the loan or use of $100 for 
one year, and in that proportion contrary to the statutes 
of the State of Delaware against the taking of usurious 
interest ; and for the purpose of evading such statutes he 
the said Zenas W. Sinex, suggested to the said Blackis- 
ton that the name of Martin L. Smith should be inserted 
as the obligee in said bond, and that the same should be 
assigned by the said Smith to the said Sinex ; and that in 
pursuance of said corrupt and unlawful agreement and 
bargain the said Zenas W. Sinex did procure the said 
Martin L. Smith on the 19th day of May, 1873, to assign 
said bond to the said Sinex ; and that said corrupt and 
unlawful agreement and bargain was entirely unknown 
to the complainant at the time he signed the blank printed 
judgment bond as aforesaid ; and that he learned about 
the same after^the 6th day of March, 1874, and after the 
said judgment had been entered against him in the said 
superior court as aforesaid. 

Sinex, the defendant, in his answer and testimony, de- 
nies all knowledge of the circumstances under which the 
bond was executed, and of the bond, until about the time 
the same was assigned to him. 

Blackiston, who was examined as a witness on the part 
of Sinex, denies that the bond was signed by the com- 
plainant in blank, and says that when the complainant 
signed the bond all the blanks therein were filled up as 
they were at the time of his examination as a witness. 

The proof, therefore, on this subject is equally bal- 
anced, Hazel, the complainant, and Blackiston, the wit- 
ness, swearing directly the contrary in respect thereto. 

Blackiston, in his answer to the second cross-interrog- 
atory to the third interrogatory in chief, says : " As 1 
have already stated in my answer to the third interroga- 
tory in chief, the consideration for the assignment of the 
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said bond by Smith to Sinex was a note for $624, which 
Sinex then held of mine and which he gave np to me at 
the time of the assignment, and $376 in money which he 
paid me in cash at the time of the assignment. This 
note of $624 represented two notes that I had previously 
given Sinex, — one for $500 for a loan of $440, and the 
other for $100 for a loan of $80 ; and $24 in money 
which I had agreed to pay Sinex for the renewal of the 
note of $100. These two notes and $24 had been merged 
into one note for $624. This note of $624 is the note 
which Sinex gave me at the time of the assignment. No 
consideration for the assignment of said bond passed from 
the said Sinex to tte said Smith. All the consideration 
that passed for the assignment of the said bond passed 
from the said Sinex to myself ; and the said Martin L. 
Smith, the obligee in and assignor of said bond, received 
no consideration for -said assignment." 

Sinex, the defendant, who was examined as a witness 
•on his own behalf, in his answer to the second crossrin- 
terrogatory to the complainant's third interrogatory, 
«ays: "The consideration for^ the assignment of said 
bond was two notes which, at the date of assignment, 
I held against the said Blackiston, — one for $500 and the 
other for $100, — which I gave up to him at the time of 
the assignment, and my note or due bill (the amount of 
which I do not now remember) which I gave Blackiston 
-at the time of the assignment and which I afterwards 
paid to Blackiston in different installments, and the sum 
of $22, being the interest which had accrued on the bond 
up to the assignment and which I also afterwards paid 
him. No consideration passed from me to the said 
Martin L. Smith, the assignor, for the assignment of the 
said bond, but the whole consideration for said assign- 
ment passed from me to the said Benjamin F. Blackis- 
ton. The said Martin L. Smith received no consideration 
for said assignment." 
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In fact there was no money paid to Blackiston at the 
time of the assignment, and no consideration for it, ex- 
cept the notes which Sinex held against him, and Sinex's 
note for the difference between them and $1,000. The 
$100 making $1,100 being allowed, as Sinex modestly 
states, as discount to Sinex on the judgment note or bond, 
the execution of which is sought against the complain- 
ant. Instead of discount Sinex should have called it by 
its right name, usury. 

It is nowhere pretended that Blackiston or Hazel and 
the other surety owed Martin L. Smith anything. On 
the contrary it sufficiently appears, from the testimony 
in this cause, that Martin L. Smith had no real interest 
whatever in the judgment bond which he assigned to 
Sinex. Sinex 6ays (or perhaps it was Blackiston ; it was, 
however, one or the other of them) that Blackiston had 
been trying to negotiate this bond or raise money upon 
it through Smith, but failed to do so. Blackiston also 
states that Sinex promised to give him the money on the 
bond when it should be assigned to him, but did not do 
so, and that the consideration for the assignment was that 
which he discloses in his testimony. It is evident that 
Smith had no assignable or real interest in the said bond ; 
and for aught that appears to the contrary he was a mere 
go-between, between Blackiston and Sinex. 

Sinex's defense to the complainant's bill is covered all 
over with usury, and has no merit in law or equity. 
According to the testimony of Blackiston, his own wit- 
ness, every ingredient in the consideration for the assign- 
ment was fraudulent and usurious. The notes of which 
Blackiston speaks, and the notes which Sinex says he de- 
livered up to Blackiston, in part consideration of the 
assignment of the bond upon which these several judg- 
ments were entered, as well as the bond itself, were usuri- 
ous, and, according to decisions of the courts of law in 
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this State, were absolutely void. To an assignment of 
them usury might have been pleaded. 

It is true that in a court of equity a party seeking to 
avoid the payment of a usurious debt must tender in his 
bill the amount really and truly due ; for he that seeks 
equity must do equity. And a party to the usury shall 
not be relieved against a usurious transaction, unless he 
tenders himself ready to pay the amount truly and justly 
due. But this applies to a party to the usury, to the 
borrower, not to the surety, if he be not a party to the 
usury and is ignorant of all knowledge in respect to it. 
Such an one may be relieved without tendering himself 
ready to pay anything ; therefore, the complainant in this 
case was not bound to tender in his bill himself ready 
and willing to pay, and was not bound to pay the $376 
in money, for which amount Sinex gave his due-bill or 
note, and which he afterwards paid. -The whole trans- 
action between Sinex and Blackiston was fraudulent and 
void at law, prohibited by the Acts of Assembly; and it 
has no merits in this court. And for this reason I decide 
that Hazel, the innocent surety, is not bound to pay the 
judgment, which is sought to be put in force against 
him. 

Upon the second point maintained by the complainant, 
that the stay of the execution by Sinex against Blackis- 
ton is a discharge against him as surety, I remark that : 
(1) the law favors a surety and watches his position and 
his rights ; (2) as a general rule an implication that he is 
discharged is raised, if the creditor and principal debtor 
by agreement vary the terms of the original contract, or 
if the creditor takes a new security from the principal 
debtor in the place of the old one, or if the creditor dis- 
charge the principal debtor, or if the creditor discharge 
a cosurety, or if the creditor give time to the principal 
debtor ; (3) the surety is, generally speaking, discharged 
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through the fault of the creditor in releasing securities 
received by the creditor from the principal debtor; 
(4) an abandonment of the creditor of an execution 
.against the principal releases the surety, because the 
•creditor is a trustee of the execution (Mayhew v. Crick- 
et, 2 Swanst. 185. See also 3 Esp. 49, 50 ; 2 B. & P. 61; 
Williams v. Price, 1 Sim. & Stu. 581); (5) in order to 
-effect the discharge of the surety, it must appear both 
-that there has been a loss, and that such loss was caused 
by the fault of the creditor. 

It was decided in MiUsr v. Porter, 5 Humph. 294, 
that a mere stay of execution by the plaintiff will not 
-discharge the surety from the debt; and in Springfdlow 
v. Williams, 6 Dana, 236, that the mere act of staying 
an execution by the creditor, without any restrictions 
upon the right to issue another immediately, does not 
•discharge the liabilities of the sureties of the debtor. 
And it is said in Bailey v. Gould, Walk. Ch. 478, that a 
•creditor may extend the time for his debtor to pay him 
without discharging the sureties, if he, by the same agree- 
ment, in express terms, reserves his remedy against him. 

It was said in Buchanan v. BordUy, 4 Harr. & McII. 
41, that a mere forbearance to sue the principal, which a 
<;ourt of equity on application of the surety might direct 
the creditor to do, upon pain of foregoing his claim 
-against a surety, is not sufficient. 

In Cooper v. Wilcox, 2 Dev. «fe B. Eq. 90, it appears 
that an execution was in the sheriff's hands against one 
Alston, a principal debtor, and that when the return day 
-of execution was at hand, and the sale about to take 
place, Wilcox, the plaintiff, upon the prayer of Alston, 
and without the knowledge of his sureties, directed the 
sheriff to forbear the sale and return the execution in- 
dulged upon Alston's paying the costs, sheriff's commis- 
sion, and $128 in part of the debt. Upon this arrange- 
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inent being made, the goods were left with Alston and 
Afterwards were either disposed of by him, or taken by 
•other creditors and sold at execution. Now the payment 
of the costs, sheri&s commission, and $128, was in relief 
of the sureties to that extent, and was not something 
Additional paid to the principal in consideration for his 
forbearance. 

Gaston, Judge, upon this statement of facts, said: 
""There is nothing in the relation of principal and surety 
between two persons directly liable to the creditor, which 
imposes on him the duty of active diligence against the 
principal debtor. Mere forbearance or delay in collect- 
ing from the principal debtor furnishes no ground on 
which the surety can ask for exoneration. But if the 
-creditor do any act for the ease of the principal, without 
the privity of the surety, by which act the surety is in- 
jured or exposed to injury, that act may be laid hold of 
for the surety's relief. One has not the right to be char- 
itable at his neighbor's cost. The creditor stepping for- 
ward to relieve the principal should remember the situa- 
tion of the surety, and not extend this relief to his injury 
without his assent — unless he choose to release the surety. 
Accordingly it is well settled that if the creditor, from 
benevolence or favor to the principal debtor, relinquish 
a security which he has for the debt, or gives up funds 
in his hands applicable to its payment, the surety will be 
exonerated to the extent of that security, or of those 
funds. Thus in Mayhew v. Cricketi, 2 Swanst. 191, it 
was holden to be clear that if a creditor takes the goods 
of the principal debtor in execution, and afterwards with- 
draws that execution, he discharges the surety pro tanto. 
So in Law v. East India Co. 4 Ves. Jr. 829, it was consid- 
ered as incontestable that where a creditor has a fund of 
the principal debtor, sufficient for the payment of the 
■debt, and gives it back to the debtor, the surety can never 
3 
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afterwards be called upon. The creditor by virtue of 
the seizure in execution or of the deposit becomes & 
trustee of the security so acquired, or of the fund for the 
benefit of all concerned, and is responsible to any party 
injured by unfaithfulness in execution of that trust ; for 
it is a rule that if he be not only creditor, but trustee, 
then even his neglect, if it occasion the loss of that to 
the benefit of which the surety is entitled, will pro timto 
discharge the surety. Copal v. Butler, 2 Sim. & Stu. 
457; 1 Cond. Eng. Ch. Eep. 543." 

In applying the principle to the case before him, Judge 
Gaston further remarked : " After Wilcox had levied 
his execution on Alston's goods, these became a specific, 
and full security for the payment of the debt ; and this 
security, out of benevolence to Alston, he has relin- 
quished, or at all events has by his act rendered ineffect- 
ual. In justice he must be regarded as having thus 
interfered with the collection of the debt at his peril,, 
and not at the risk of those who neither consented to the 
course pursued nor were consulted respecting it. The 
principle is spoken of as one of equity, but it prevails in 
all courts where the relation of principal and surety can 
be recognized. It is in truth but a consequence of the* 
moral injunction so to exercise one's rights as not to 
injure others." 

The case of Cooper v. Wilcox was, in my opinion,, 
properly decided. 

In the case of Mayhew v. Crickett, 2 Swanst. 193, it 
appears that the defendants entered up judgment on a 
warrant of attorney against Batterly, and issued an exe- 
cution thereon, and entered into possession of his dwell- 
ing-house and the stock in trade and other effects therein ; 
and after continuing several days in possession without 
consulting or apprising the plaintiffs, who were sureties 
of Batterly, withdrew the execution, Batterly paying the 
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expenses. Batterly becoming embarrassed, the sureties 
were called upon for payment, which they refused. The 
Lord Chancellor, among other things, said : " I always 
understood that if a creditor takes out execution against 
a principal debtor, and waived it, he discharges the surety, 
on an obvious principle, which prevails both in courts of 
law and in courts of equity." 

The principle, in a subsequent part of his opinion, he 
states to be that a party taking out his execution is a 
trustee of his execution for all parties interested. 

In the syllabus of the case of Houston v. Hurley, 2 
Del. Ch. 248, it is said : " A surety in a debt for which 
judgment is recovered against a principal is not dis- 
charged by a stay of execution, if such stay is required 
by statute ; . . . nor is such surety discharged by a 
mere stay of execution after a levy." Chancellor Har- 
rington, in his opinion in this case, says : " A surety is 
not discharged by mere indulgence or delay in suing or 
executing the principal. Lifting the levy and releasing 
the goods levied on is another thing, and is an injury to 
the surety to the amount of the property released. If 
the benefit of some securities for a debt is lost by the 
neglect of the creditor, the surety \&pro tanto discharged. 
I am therefore of opinion that the release of this levy on 
Houston's goods was an injury to his surety ; and, being 
without his consent, it is a release of his obligation of 
suretyship to the extent of the value of the goods given 
up. . . . But I do not know of any decided case, 
and cannot perceive any principle of equity, that will 
make such a stay of proceedings and release of goods 
levied on an. absolute release of the surety. It does him 
no wrong beyond the' value of the goods released. The 
creditor has the right to forbear execution, and the surety 
has a remedy, if he desires it, to obtain further execu- 
tion." 
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This opinion, however, does not meet the precise ques- 
tion raised in this case, which is not whether a surety 
is discharged by mere indulgence of delay in issuing or 
executing the principal, or whether the release of a levy 
against the goods of a principal debtor, without the con- 
sent of a surety, is a release of the obligation of a surety- 
ship to the extent only of the goods given up. The ques- 
tion is whether Sinex, the judgment creditor, — having 
sued out his execution against Blackiston, the principal 
debtor, and having thereunder levied upon his goods and 
chattels sufficient to pay the debt ; and having after the 
levy under the fieri facias issued a venditioni exponas, 
and advertised the goods and chattels for sale ; and hav- 
ing, as we may reasonably infer from the testimony of 
Blackiston, caused the advertisement of sale to be torn 
down ; and also having before Blackiston's public volun- 
tary sale, about the 2d day of February, 1877, indorsed 
on the venditioni exponas which followed the fieri facias 
theretofore issued, under which Blackiston's goods, etc., 
had been levied upon, a direction to the sheriff in these 
words : " Stay this writ till further orders, Feb. 2, 1875. 
Z, W. Sinex," so that no further execution might be 
issued until the ensuing term of the superior court, or 
the said writ of venditioni exponas be further prosecuted, 
without his further orders ; and there being no indica- 
tion on his part of keeping his execution under his own 
control so that he might, if he chose so to do, order the 
sheriff to proceed thereon before said ensuing term of 
said court ; and the execution Laving been returned 
" stayed " to said court without any intervention of his 
to the contrary ; and he not having thereafter caused any 
further writ to be issued upon said judgment ; and the 
goods and chattels of Blackiston having been, after the 
time of the stay of the execution, extensively advertised 
by said Blackiston f or public* sale, and sold by him at 
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such sale (which was early in the month of February, 
1877), which was about two years after the writ of ven- 
ditioni exponas had been stayed by the said Sinex, and 
while said levy was alive and in full force ; which pub- 
lic sale by Blackiston was in the neighborhood of the 
residence of said Sinex, and the said goods not having 
been caused to be followed by the said Sinex, — has not, 
by his acts and indulgence to the principal debtor, Black- 
iston, without the consent of Hazel, the surety, injured 
the surety to the extent of the value of Blackiston's goods 
so levied upon ; and whether the surety is not thereby 
pro tanto discharged, and in fact fully discharged, — the 
value of the goods levied upon in this case appearing to 
have been sufficient to pay the debt. 

This precise question has never, to my knowledge, 
been decided in this State. The case of Houston v. Hur- 
ley certainly does not decide it. 

This is a much stronger case, in my opinion, than the 
case of Cooper v. Wilcox, 2 Dev. & B. Eq. 90, decided 
by Judge Gaston. In that case the plaintiffs simply 
directed the sheriff to forbear the sale, and returned the 
execution " indulged/' upon Alston's paying the costs, 
sheriff's commissions, and $128 in part of the debt. In 
this case the return made to the court was " stayed by 
order of the plaintiff." 

I do not decide that the mere order of a plaintiff to 
stay an execution while the same shall be in the hands of 
the sheriff, under the control of the plaintiff therein, and 
subject to any further- order he may make in respect to 
it, and free from all suspicion of fraud, will in itself dis- 
charge the surety. But I am of opinion that, — consid- 
ering all the circumstances of the case, and all the facts 
in this cause, and the value of the goods of Blackiston 
levied upon as the principal debtor under the execution 
of Sinex, — the public sale of these goods by Blackiston, 
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owing to the 6tay of execution by Sinex before the sale 
by Blackiston, — no further execution having been issued 
after the stay of the venditioni exponas two years before 
the dispersion of said goods by said sale, which was in 
the immediate neighborhood where Sinex resided ; and 
no attempt having been made by Sinex to cause his exe- 
cution to be made effectual after he had ordered it stayed, 
ajid before the ensuing term of court ; and the failure of 
Sinex to cause said goods to be followed under his levy, 
which had not then expired, — were evidence, to be con- 
sidered by this court, of fraud, and of his intention to 
injure the complainant, the surety, and to cause the debt 
to be paid by him instead of the principal. He must be 
held to have actively interfered with the proper execu- 
tion of his writ, and to have willfully suffered and per- 
mitted the dispersion of the goods of the principal, to the 
injury of the surety, and thus to have released the surety 
from liability in equity to pay the debt. 

It is no answer to say that Hazel might have paid off 
the judgment and taken an assignment of it, and made 
the amount of the execution out of the goods and chat- 
tels of Blackiston. 

It is true Hazel swears that he would have done so, had 
he not been misled and deceived by Sinex, who had 
promised to satisfy the judgment against him. He was 
not bound to pay off the judgment and take an assign- 
ment of it, because the judgment was fraudulent and 
void in law, according to the decisions of the law courts 
in this State. And upon the attempt being made by 
him, as assignee thereof, he would have been or might 
have been, met with this patent objection. 

The right, under our Act of Assembly, of a surety to 
pay off a judgment and take an assignment of it, and 
collect the amount thereof in the name of the plaintiff 
therein, or as his assignee, does not deprive the surety of 
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the right of subrogation, or any other right which he may 
have in respect thereto in this court In the present 
•case, as in any other case, this court would compel the 
plaintiff in the judgment, upon being indemnified against 
•costs by the surety, to proceed at law against the princi- 
pal therein, to make the amount of the debt out of the 
goods and chattels, lands and tenements, of the principal 
•debtor. 

Sinex, the creditor in this case and plaintiff in the 
judgment, attempted to do, without an order of this 
•court and without security against costs, what a court of 
chancery would have compelled him to do, upon appli- 
cation of the surety. Can it be doubted that in case he 
liad proceeded, under an order of this court, to collect 
the debt, and had stayed his execution, and the goods 
And chattels of Blackiston in consequence thereof had 
been sold and dispersed, and Hazel, the surety, had there- 
by suffered an injury to the extent of the value of said 
jjoods and chattels, the surety would not thereby have 
been discharged ? Where is the difference in principle 
between acting under an order of this court, and acting 
voluntarily without an order of this court? Would he 
not be a trustee of his execution for all parties interested 
.as well in the one case as in the other ? If not, why not ? 

I shall decree' the preliminary injunction, heretofore 
ordered, to be perpetual. 
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Jacob Rubencane, Trustee, 

vs. 
Elwood B. McKee, Administrator, et al. 

New Castle. Sept T. 1886, 

Wills; vested legacy. 

1. A testator bequeathed as follows: "I give and bequeath unto my 

friend Jacob Rubeacane the sum of $1,300; in trust; neverthe- 
less, to pay the interest thereof unto my niece, Annabel la Town, 
half-yearly for and during her natural life, . . . and from 
and Immediately after the decease of the said Annabel la Town, to- 
pay the said principal sum of $1,200 to the child or children of 
the said Annabel la Town, free and discharged from this trutt."" 
The remainder of his estate was devised to his nephew James 
W. Ball, who was appointed executor. The testator died in 
1851. Annabella Town died in October, 1885. She had two- 
children, Anna T„ born in 1844, and James, born in 1852. Anna. 
T. married in 1869 and died in April, 1885, leaving a husband and 
one child. James died in 1855, when about three years of sge. 
Held: 

(a) That the legacy vested at the death of the testator in the- 
children of Annabella Town, whether they survive their mother 
or not. 

(ft) That on the death of Annabella Town, the administrator of 
the children took their respective shares by right of representa- 
tion, and the trustee must pay them the trust fund accordingly. 

2. The general rule is that a legacy in the form of direction to pay, or 

to pay and divide at a future period, vests immediately, if the 
payment be postponed for the convenience of the estate or to let. 
in some other interest. 

Bill of interpleader. — The bill is brought by Jacob 
Rubencane, trustee of a fund under the will of John 
McKnight, deceased, against Elwood B. McKee, admin- 
istrator of Anna T. McKee, and of James Town, de- 
ceased, and Charles M. Newlin, administrator de honi* 
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non cum testamervto annexo of John McKnight, de- 
ceased, to determine conflicting claims to such fund. 
The facts are stated in the opinion. 

Benjamin Nields for the trustee. 

Lewis C. Vandegrift for Newlin, administrator. 

The Chancellor. — Jacob Rubencane, the complain- 
ant, as trustee under the last will and testament of John 
McKnight, deceased, has filed his bill against the defend- 
ants, praying that they may be decreed to interplead and 
settle between themselves their rights in respect to the 
sum of $1,200 mentioned in the fourth item of the last 
will and testament of John McKnight, late of Mill Creek 
Hundred, New Castle County, this State. 

Said fourth item is in the following words: "I give 
and bequeath unto my friend Jacob Rubencane the sum 
of $1,200; in trust, nevertheless, to pay the interest 
thereof unto my niece, Annabella Town, half-yearly, for 
and during her natural life, without being subject to the 
debts, control, or interference of any present or future 
husband she may take, and her receipt alone to be a suf- 
ficient discharge ; and from and immediately after the 
decease of the said Annabella Town, to pay the said 
principal sum of $1,200 to the child or children of the 
said Annabella Town,' free and discharged from this 
trust. And my mind and will is, and I do hereby charge 
all my real and personal estate with the payment of the 
legacies or bequests hereinbefore mentioned." 

The fifth item of the will is as follows : "All the rest,, 
residue, and remainder of my estate, real and personal, I 
give, devise, and bequeath unto my nephew, James W. 
Ball, his heirs and assigns forever, charged and chargea- 
ble with the payment of the said legacies or bequests a& 
hereinbefore provided." 
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Jame6 W. Ball was appointed executor of the -will. 

Annabella Town had a child born in the lifetime of 
the testator, in 1844, named Anna T. McKee. The 
testator died in 1851. Annabella Town had another 
child born after the testator's death, 1852, named James 
Town. 

James Town died about 1855, aged three years. 

Anna T. McKee married Elwood B. McKee in 1869, 
and died April 24, 1885, leaving to survive her her said 
husband, Elwood B. McKee, and one child, Francis T. 
McKee. 

Annabella Town died October 6, 1885, without having 
had any other child or children. 

The legacy of $1,200 was paid to the complainant, 
Jacob Kubencane, the trustee of the same, named in the 
will. This $1,200 is claimed by Elwood B. McKee, ad- 
ministrator of Anna T. McKee, deceased, and adminis- 
trator of James Town, deceased; and also by Charles M. 
Newlin, administrator de bonis non cum iestamento 
annexo of John McKnight,. deceased, defendants in the 
bill of interpleader. 

The question is, Did Anna T. McKee, the child of 
Annabella Town, born in 1844, in the lifetime of the 
testator, and James Town, a child of said Annabella 
Town, born after the death of the testator, take vested 
interests in the bequest of $1,200, the interest of which 
was to be paid by the trustee to their mother, Anna- 
bella Town, during her lifetime ? And did their inter- 
ests respectively survive to their administrator, they hav- 
ing died in the lifetime of their mother? Or did the 
said legacy lapse or become a portion of the estate of 
John McKnight, the testator, deceased? And is the 
same payable to his administrator de bonis non cum tes~ 
iamento annexo t 

It is impossible that it should have lapsed, because the 
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interest thereon was payable to the complainant as trustee, 
during the lifetime of Annabella Town, which did not 
occur until October 6, 1885. This sum was in the hands 
of its trustee, named in the will from about 1852 until 
the present time, having been paid to said trustee by the 
executor of John McKnight, the testator, about the first- 
named period. 

If the said $1,200 does not belong to the administrator 
of Anna T. McKee and James Town, children of Annar 
bella Town, then it belongs, under the residuary clause 
of the will, to James W. Ball. John McKnight did not 
die intestate as to any portion of his estate. He be- 
queathed and devised his whole estate, real and personal, 
to the person named in his will. The $1,200 mentioned 
in the fourth item of his will was given to Jacob Ruben- 
cane, in trust to pay the interest thereof unto his niece, 
Annabella Town, half-yearly, for and during her natural 
life. "And from and immediately after the decease of 
the said Annabella Town, to pay the said principal sum 
of $1,200 to the child or children of the said Annabella 
Town, free and discharged from this trust." 

The bequest of the principal sum was not to Anna- 
bella Town during her life, and from and immediately 
after her decease to any child or children of hers who 
might survive her ; but the corpus of the $1,200 was de- 
vised to Jacob Rubencane in trust ; not to pay that sum, 
but to pay the interest upon that sum to Annabella 
Town, half-yearly, during her natural life, and then 
"from and immediately after her decease to pay the said 
principal sum of $1,200 to the child or children of the 
said Annabella Town, free and discharged from this 
trust." 

Can there be any doubt that had Anna McKee — who 
was born in the lifetime of the testator and survived him 
until April 24, 1885, and died only about six months be- 
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fore her mother — survived her mother she would have 
been entitled to a share in this $1,200, the interest of 
which was to be paid to her mother during her natural 
life, "and from and immediately after her decease to be 
paid to her child or children ?" 

Was the surviving of her mother, made a condition to 
her having any interest in the principal 6um of $1,200,. 
made a condition by the testator in the bequest? If not, 
how is such a condition created? — and how can such a. 
condition be implied? 

The same questions are applicable in respect to the 
interest of James Town, the child of Annabella Town,, 
who w£s born after the death of the testator and died in 
1855, aged about three years. 

If the interest in the principal sum of $1,200 was a 
vested interest in these children, respectively, then it 
mattered not whether they survived their mother or not. 
They were both children of Annabella Town. Had they 
survived their mother they would have been entitled to 
receive from the trustee the said sum of $1,200. Having 
died before their mother, their interest, respectively, in 
said sum survived to their administrator. 

In the case of Conwett v. Heavil, 5 Harrington, 296, 
it was decided that a bequest to A, B, and C, at the mar- 
" riage or decease of the testator's 6ister, to each $300 in 
cash, to be paid them by his executor, was held to be a 
vested legacy in A, B, and C. In that case Elias Con- 
well, one of the legatees, died after the testator, but be- 
fore the death or marriage of the testator's sister, who 
died unmarried. 

The law applicable to such cases was thus stated by 
Chief Justice Booth in the case referred to: "When a 
legacy is directed to be paid at a future time, or on a 
future event, it is vested or contingent, according to the 
intent of the testator, as expressed in his will. If the 
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time or event is annexed to the payment of the legacy, 
it is vested ; if to the substance or gift of the legacy, it is 
contingent ; because such appears to be the intention of 
the testator. Therefore, if a legacy be given to a person, 
payable or to be paid at or when he shall attain the age 
of twenty-one years, or at or upon any other definite 
period or event, the legacy becomes vested immediately 
upon the testator's death, and is transmissible to the 
executors or administrators of the legatee, although he 
dies before the time of payment. But if the words 'pay- 
able' or 'to be paid' are omitted, and the legacy is given 
at twenty-one, or at or upon any other future period or 
event, the interest is contingent, and depends for its vest- 
ing on the legatee being alive at the period or event 
specified." 

The case in 5 Harrington and the present case are very 
similar in their facts, and the law applicable to each is 
the same. 

The payment of the legacy of $1,200, the right to 
which is in controversy in this cause, must be considered 
as postponed for th6 convenience of the estate, that the 
interest on the same might be paid to Annabella Town 
during her life. 

x It was not postponed on account of the age, condition, 
or circumstances of her children, who were to take the 
principal sum at her death. 

The general rule on this subject is that a legacy in the 
form of direction to pay, or to pay and divide at a future 
period, vests immediately if the payment be postponed 
for the convenience of the estate or to let in some other 
interest. Hawk. 232. 

Now it is manifest, from the terms of the bequest, that 
the only reason why the legacy of $1,200 was postponed 
to the period of the death of Annabella Town, was that 
the interest might be paid to her for her life, free from 
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the control of her husband ; and to secure this interest to 
her, the principal sum was given in trust to Jacob Ru- 
bencane, to pay the interest to her half-yearly, and from 
and immediately after her death to pay the sum held in 
trust by him to her child or children. 

I think that there can be no doubt that a proper con- 
struction of this will requires that Rubencane, the trustee, 
should pay the legacy of $1,200 to the administrator of 
the children of Annabella Town 1 , although she survived 
her children, because their interests, respectively, in said 
sum, were during their lives vested, and not contingent. 

Let a decree be drawn accordingly. 
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Ann B. Forman 

V8. 

Peter J. Ford, Thomas Ford, and Thomas F. Ryan. 

New Castle, at Chambers, Dec. 15, 1866. 

Pollution of natural stream; injunction. 

A preliminary injunction — restraining the use, when completed, 
of a building in course of erection, as a morocco factory, so 
as to pollute and render unfit for domestic and agricultural 
purposes the waters of a natural stream, to the use of which 
in its natural condition, the owner of land through which it 
passed was entitled — made perpetual by consent. 

Bill for an injunction. — The facts are stated in the 
opinion. 

Victor Dupont, Edward G. Bradford, and Wittard 
SauUibury, Jr., appeared for the complainant. 

William C. Sprucmce and George Gray, for the de- 
fendants. 

The Chancellor. — The complainant is the owner of 
a farm or tract of land situate in Christiana Hundred, 
containing about one hundred and ten acres, through 
which a natural stream of water, known as Silver Brook, 
flowed until it emptied into another stream in said Hun- 
dred, known and commonly called Mill Creek ; which 
creek finally discharges its waters into the Christiana 
River, in said county. 

The present and prior owners and tenants of said farm 
have from time immemorial used and enjoyed the waters 
of said stream called "Silver Brook" in their natural, 
pure, and unadulterated condition, for watering live- 
stock and for general farming, agricultural, and domestic 
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purposes ; and for these purposes the waters of said stream 
seem to have been sufficient. 

The bill alleges that the complainant is dependent on 
said stream for water for the purposes aforesaid, and that 
no other convenient or practicable means existed there- 
for on said farm. 

It avers that the waters of said stream, run, or brook, 
from its entry on said farm to its junction . with Mill 
Creek, are and ever have been of sufficient quantity and 
purity for the use of livestock, farming, agricultural, 
and domestic purposes on said farm of the complainant 
-and on the several farms or tracts of land through or 
Along which said 6tream run, or brook flows, until its 
junction with said Mill Creek ; that it is of great impor- 
tance to the complainant and others using the waters of 
said stream for like purposes ; that the waters thereof 
should remain in a pure and unpolluted condition ; that 
said stream or run in its ancient course flows for a short 
distance through and over certain lands recently included, 
by legislative enactment, within the limits of the city of 
Wilmington, and forming the extreme western, or south- 
western, portion of the territory of said city. 

The defendants, the bill states, are engaged in erecting 
-a building to be used and peculiarly adapted for a mo- 
rocco factory, on the banks, or in immediate proximity 
to, the said stream or run, and have built into the foun- 
dation walls of said building six iron pipes of considerable 
-dimensions, which project over the ancient bed of said 
stream, and through which impure and foul water, used 
in connection with the manufacture of morocco, and con- 
taining decayed animal matter and certain mineral poi- 
sons, and the general refuse of a morocco factory, 
consisting of divers other foul, noxious, offensive, and 
polluting substances, will be discharged in large quanti- 
ties from day to day into the said stream, or run, if the 
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.said building shall be completed and used for the purpose 
for which it is intended, and being constructed, namely, 
the manufacturing of morocco. 

The bill charges that the discharge from the proposed 
morocco factory of such impure water and refuse, and 
poisonous substance^, will pollute the waters of said 
.stream, and render them unfit for their accustomed uses 
aforesaid, and render the tract of land and farm less val- 
uable, and will be of irreparable injury to the complain- 
-ant. 

It appears that the complainant, togetheV with other 
•owners of land on said stream, caused written notice to 
be served on the defendants, warning them to abstain 
from the pollution of the waters of said stream; and that 
they should insist, by all legal and equitable means, upon 
their rights to the use of the same, in their accustomed 
pure and unpolluted condition. Notwithstanding said 
notice, the defendants continued the erection of their 
ssaid factory and building. 

Upon the above statement of facts, the chancellor 
granted a preliminary injunction restraining the defend- 
ants, until further order of the court, from using or per- 
mitting to be used the said building, when erected, as a 
morocco factory, from which would be discharged into 
said stream, or run, any impure or foul water used in 
-connection with the manufacture of morocco, or con- 
taining decayed animal matter, blood, lime, tanic acid, 
mineral poison, excrement of animals, or any noxious or 
•offensive refuse mentioned in said bill. 

The answer filed by the defendants in the cause ad- 
mits the title of the complainant to the farm or tract of 
land, and the location thereof and the receipt of said 
notice, but alleges that the said morocco factory is more 
than three thousand feet above said farm of complainant, 
And states that the water of Silver Brook, in flowing that 
4 
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distance, will become so purified as to render innoxious, 
any matter which might be discharged from said factory 
in said stream. And they deny that any matter or thing- 
will be discharged from the said factory which will be a, 
material, substantial, and irreparable injury to the said 
complainant in her use of the water of said Silver Brook 
for the purposes in said bill mentioned. 

They deny that they will discharge, or permit to be 
discharged, from said morocco factory, directly or indi- 
rectly into the waters of said Silver Brook, any noxious 
or offensive matter or refuse, or any impure or foul water 
which will so pollute, discolor, or injure the waters of 
said brook as to render them unfit for watering livestock 
and for general farming, agricultural, and domestic pur- 
poses; and say that most of the things described in said 
bill as noxious and offensive refuse will be saved and 
utilized by the defendants, and that the others of them, 
even if discharged into the waters of said Silver Brook, 
would not so pollute, injure, or discolor the said waters- 
as to render them unfit for the watering of livestock and 
the other purposes in the said bill mentioned. 

They also say, in their answer, that they have made 
and will make such arrangements and devices as will, in 
their opinion and in the opinion of experienced and com- 
petent persons whom they have consulted, effectually 
prevent the discharge from said factory of any matter or 
thing which will so pollute, foul, or discolor the waters 
of 6aid Silver Brook as to render them unfit for the use 
of the complainant for the purposes in said bill men- 
tioned. 

They also state that the rights and duties of the com- 
plainant and defendants in respect to the waters of said 
Silver Brook have never been ascertained or established 
by an action at law; and that the apprehended injuries* 
complained of in said bill are such as are susceptible of 
adequate pecuniary compensation in damages; and that 
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they are ready and willing and abundantly able to pay 
any damages which may at any time hereafter be sus- 
tained by the complainant by reason of any unlawful act 
or neglect of them, the said defendants, in respect to the 
said waters. 

The defendants also say that the erection and operation 
of said morocco factory are lawful and useful, and are 
not per 8c nuisances; and that the apprehended injuries 
complained of in said bill are at most uncertain, indefi- 
nite, and contingent; and that it cannot now be definite- 
ly or certainly established or ascertained that the said 
factory or the operation thereof for the manufacture of 
morocco will cause any loss or injury to the complain- 
ant ; and they deny that the complainant is entitled to 
any equitable relief whatever in the premises. 

Soon after the filing of said answer, a motion was made 
for the dissolution of the preliminary injunction; and, 
upon the question as to whether affidavits should be read 
on motion to dissolve said injunction, the Chancellor de- 
cided, under Eule 64 of Equity Kules, that, the case 
being not of so pressing a nature that there was not time 
for the examination of witnesses, an examiner should be 
appointed to take the testimony of witnesses on both 
sides, for and against the motion to dissolve; but that if 
the defendants' counsel insisted that his motion to dis- 
solve the injunction was of so great urgency as to pre- 
clude this, ex parte affidavits might be read; complain- 
ant's counsel offering affidavits already taken in support 
of the bill. 

Afterwards one or more attachments for contempt for 
the violation of said preliminary injunction were'granted, 
which by agreement of solicitors on both sides, the chan- 
cellor consenting, were discharged. 

Finally, the preliminary injunction granted in this 
cause was, without opposition of defendants' counsel, and 
by consent, made perpetual. 
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The Jbssup & Moore Paper Company 

VS. 

Peter J. Ford, Thomas Ford, and Thomas F. Ryan. 

New Castle, March T„ 1887. 

Pollution of natural stream; injunction. 

1. A riparian owner on a natural stream has a legal right to the flow 

of the stream, in its accustomed channel and usual volume, and 
in its accustomed purity, unpolluted by riparian owners above. 

2. The authority of a court of equity to restrain the pollution of nat- 

ural streams, where such pollution will cause irreparable Injury 
and loss to a riparian owner In his accustomed and necessary le- 
gal use of the waters thereof, is unquestionable. 

8. Where the danger threatened is of such a nature that it cannot 
easily be remedied in case of a refusal of relief, and the answer 
does not deny that the act charged is contemplated, an interloc- 
utory injunction will be allowed, unless the equities of the bill 
are satisfactorily refuted. 

4. ± preliminary injunction granted — at the suit of a riparian owner 
operating paper-pulp works on a natural stream, the use of the 
water of which in an unpolluted condition was necessary to his 
business and to which he was entitled — to restrain the operation, 
by an upper riparian owner, of a morocco factory, the operation 
of which threatened to pollute the waters of the stream and ren- 
der them unfit for use by others and so work serious injury to 
the complainant's business. 

Bill for an injunction. — The complainant, a corpor- 
ation of the State of Delaware, is the owner of a tract 
of land containing about 64 acres, in Christiana Hundred 
in New Castle County, at the point where a certain an- 
cient stream of water, called " Mill Creek," empties into 
the Christiana River, in said county. 

The complainant erected on this land extensive and 
expensive buildings, machinery, and appliances for the 
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manufacture of wood pulp, used in the manufacture of 
paper. A large volume of pure and unpolluted water is 
necessary to be supplied daily for the prosecution of such 
business. 

The bill alleges that in view of the above requirement 
of the business, complainant selected and purchased the 
said land on account of its proximity to said Mill Creek 
and the convenience of obtaining the required water 
from the same in proper quantity and quality ; that the 
water of said creek, from time immemorial, has been 
and is sufficiently pure and unpolluted for the complain- 
ant's use in its business ; and that the complainant has 
continuously used the water of said creek in the prosecu- 
tion of its said business, and that it is compelled to rely 
on the waters of said creek, not only for the proper 
prosecution of its business, but for the watering of its 
livestock. 

The bill also states that about 10,400 feet above the 
manufacturing site of the complainant a certain ancient 
and perennial stream or run or watercourse, known as 
Chestnut Run or Silver Brook, empties into said Mill 
Creek; that the defendants are engaged in erecting a 
morocco factory in immediate proximity to said Silver 
Brook, about 6,000 feet above its confluence with Mill 
Creek, from which said proposed factory noxious and 
offensive matter, or refuse, and impure and foul water, 
used in connection with the manufacture of morocco, 
and containing decayed animal matter, blood, lime, tanic 
acid, mineral poisons, hair and excrement of animals, 
and the general refuse of a morocco factory, consisting 
of divers other foul, noxious, offensive, and polluted sub- 
stances, will be discharged in large quantities, from day, 
to day, into the said stream or run, if the said building 
be completed and used for the purposes for which it is 
intended, namely, the manufacturing of morocco. That 
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such discharges into Silver Brook would necessarily also 
be discharged into Mill Creek, and render the waters 
thereof unfit for use in the manufacture of wood pulp, 
and will destroy the business of the complainant, in the 
conduct of which 150 men on the average are employed, 
and render worthless the buildings, machinery, and ap- 
pliances of the complainant, which have cost, in their 
erection and construction, upwards of $100,000. 

The bill alleges that notice was given to the defend- 
ants to abstain from the pollution or spoiling of the 
waters of said brook and creek, and that complainant 
should insist on its right to the use of the same in quan- 
tity and quality as they then were, by all legal and equi- 
table means ; but that notwithstanding the service of said 
notice the defendants still continue the erection of the 
proposed factory, and persist in their intention to use it 
as such. 

The bill prays that the defendants may be restrained 
by injunction from discharging or permitting to be dis- 
charged from said proposed factory, directly or indirectly 
into the waters of said stream or run, any noxious or 
offensive matter or refuse, or any impure or foul water 
used in connection with the manufacture of morocco, or 
containing decayed animal matter, blood, lime, mineral 
poison, excrement of animals, or any noxious or offensive 
refuse. 

A rule was served upon the defendants to show cause, 
at the time and place therein stated, why a preliminary 
injunction should not be awarded as prayed for in the 
bill. 

The hearing of the motion for a preliminary injunc- 
tion was continued from time to time, until, the answer 
of the defendants had been put in under oath. Similar 
questions were then raised and discussed by solicitors for 
the parties respectively, as to the admissibility of affida- 
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vite in support of the bill and answer to "those raised and 
discussed in the case of Forman against the same defend- 
ants, ante, p. 47 ; and the same decision of these ques- 
tions was made by the Chancellor as in that case. 

The answer in this case was in all material respects 
similar to that made by the same defendants in the case of 
Forman against them, with the additional statement that 
the said morocco factory is more than three miles above 
the pulp works of the complainant, and that the waters 
of said Silver Brook flowing that distance, and by 
mingling with the waters of Mill Creek, would become 
so purified as to render innoxious any matter which 
might be discharged into the waters of said Silver Brook. 

Victor Dupont, Edward G. Bradford, and WUlard 
JSavlsbury, Jr., for the complainant : 

The complainant as a riparian owner on Mill Creek 
possesses certain well-defined and legal rights in respect 
to said stream. It has a natural and legal right to the 
flow of said stream in its accustomed channel and in its 
usual volume through and along its land. Carlisle v. 
Cooper », 6 C. E. Green, 576 ; Holsman v. Boiling Spring 
Bleaching Co. 1 McCart. 335, 342 ; High, Inj. §§ 794- 
796. 

It has a right to the use of the water of said stream 
from its source to its termination. Ang. "Watercourses, 
§ 4 J, and note 1; 2 Hill. Torts, ed. 1859, pp. 109, 120, 121. 

It has a legal right to the flow of said stream in its 
accustomed purity, unpolluted by riparian owners above ; 
and this right is as well established and clearly defined 
as the right to the flow of the water itself. Kerr, Inj. 
~*382, § 10 ; Holsman v. Boiling Spring Bleaching Co. 
1 McCart. 335, 343 ; Attorney- General v. Steward, 5 C. 
E. Green, 415-419 ; Carhart v. Auburn- Gas Light Co. 
22 Barb. 297 ; Clowes v. Staffordshire Potteries Water- 
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works Co. L. R. 8 Ch. App'. 125 ; Attorney- General v. 
Steward, 6 C. E. Green, 340 ; High, In j. 798 ; Silver- 
Spring B. & D. Co. v. Wanskuck Co. 13 E. I. 611. 

And the size of the watercourse is immaterial ; it may 
sometimes be dry. Ang. "Watercourses, §§ 4, 4 A;, 
Shields v. Arndt, 3 H. W. Green, 246, 247 ; Luther v. 
Winnisimmet Co. 9 Cush. 171 ; Earl v. De Hart, 1 
Beas. 280 ; Gillett v. Johnson, 30 Conn. 180 ; Wheailey 
v. Baugh, 25 Pa. 529-531 ; Arnold v. Foot, 12 Wend. 
330. 

To so pollute a stream as to render it useless to ripariau 
owners below is practically to destroy the stream and to 
appropriate their rights. Holsman v. Boiling Spring- 
Bleaching Co. 1 McCart. 335; High, Inj. 798; Silver 
Spring B. cfe D. Co. v. Wanskuck Co. supra. 

Riparian rights are property as much as the right to- 
the soil itself, and to pollute the water of a running 
stream amounts to a devesting and appropriation of the* 
vested rights of riparian owners lower down the stream; 
and this cannot be legally effected against the will of 
such owners, unless through the exercise of the right of 
eminent domain. Tales v. Milwaukee, 77 U. S. 10 
Wall. 497, 19 L. ed. 984; Gardner v. Newburgh, % 
Johns. Ch. *162; March v. Portsmouth <& C. R. Co. 19 
K H. 372-379; Useful Manuf. Soe. v. Morris Canal & 
B. Co. 1 Saxt. 157-187; Hooker y. New Haven & N„ 
Co. 14 Conn. 146-162; Burden v. Stein, 27 Ala. 104; 
Silver Spring B. <& D. Co. v. Wanskuck Co. supra; 
Mills, Em. Dom. § 190. 

But the right of eminent domain cannot be "invoked to 
aid the defendants in this case. They have shown no 
permit to tap said 69wer, and if they had such permit 
they could not use it as a defense. City Ord. p. 403, § 5. 

The city of Wilmington, having no power to take our 
property without compensation, can of course authorize 
no one else to take it. 
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The pollution of a natural stream to the detriment of 
a riparian owner using the same for lawful purposes, 
constitutes a nuisance of which he has a right to com- 
plain in courts of justice. It gives him a right of action. 
Howell v. M'Coy, 3 Rawle, 256-268; Carhart v. Au- 
burn Gas Light Co. 22 Barb. 297; HoUrrum v. Boiling 
Spring Bleaching Go. 1 McCart. 335, 342; Sanderson v.. 
Pennsylvania Coal Co. 86 Pa. 401. 

The delicate nature of the manufacture in which the 
water is used makes no difference. A riparian owner is- 
entitled to the use of the water in its natural state. 
Clowes v. Staffordshire Potteries Waterworks Co. L. R- 
8 Ch. App. 125; Carhart v. Auburn Gas Light Co. 22 
Barb. 297; Crossley v. Lightowlef, L. K. 3 Eq. Cas. 288; 
High, Inj. § 798; Silver Spring B. & D. Co. v. W<ms- 
hack Co. 13 E. I. 611. 

Such pollution is, to a riparian owner below, both an 
injury and damage. Pennington v. Brinsop Hall Coal 
Co. L. K. 5 Ch. D. 769; Webb v. Portland Mfg. Co. 3* 
Sumn. 189; Sanderson v. Pennsylvania Coal Co. 86- 
Pa. 401. 

It is 'immaterial whether the nuisance be public or 
private; if the complainant suffers special damage. Ang. 
Watercourses, § 137; Frink v. Lawrence, 20 Conn. 117- 

That the trade or business creating the nuisance is 
lawful makes no difference. Holsman v. Boiling Spring- 
Bleaching Co. 1 McCart. 335; Wahle v. Beinbach, 76- 
111. 322; Kerr, Inj. *382, § 10 (e), Carhart v. Auburn 
Gas Light Co. 22 Barb. 297; Robinson v. Baugh, 31 
Mich. 290; Crossley v. Lightowler; L. R. 3 Eq. Cas. 279,. 
L. R. 2 Ch. App. 478; Stockport Waterworks Co. v. 
Potter, 7 Hurlst. & N. 160^ Attorney-General v. Stew- 
ard, 6 C. E. Green, 340, 5 C. E. Green, 415-417. And 
the fouling by many will not excuse the fouling by one. 
Kerr, Inj. *382, § 10 {d)\ Crossley v. Lightowler, L. R- 
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3 Eq. Cas. 279, L. E. 2 Ch. App. 478; Attorney- General 
v. Steward, 5 C. E. Green, 419; Robinson v. Baugh, 31 
Mich. 290. 

It is immaterial by whom the nuisance is created, 
whether by individuals or by municipal corporations. 
Gardner v. Newburgh, 2 Johns. Ch. 162; Belknap v. 
Belknap, 2 Johns. Ch. 463; Hughes v. Modern College, 
1 Ves. Sr. 188; High, Inj. § 810; Baltimore <& P. R. 
Co. v. Fifth Baptist Charch, 108 U. S. 317, 27 L. ed. 
739; Goldschmid v. Tunbridge Wells Imp. Comrs. L. 
It. 1 Ch. App. 349; Attorney- General v. Birmingham 
T. & B. D. Board, L. K. 17 Ch. D. 685. 

The growing density of population, the making of 
public improvements, or the establishment of great trad- 
ing concerns, will not justify the creation or continuance 
of such a nuisance. Ilolsman v. Boiling Spring Bleach- 
ing Co. 1 McCart. 335; Gardner v. Newburgh, 3 Johns. 
Ch. 162; Wood, Nuis. Bradf. ed. § 434; Story, Eq. Jur. 
§ 925 (a), note 5. 

A private party may have relief in equity where the 
injury results from public nuisance. Pennsylvania v. 
Wheeling dk B. Bridge Co. 54 U. S. 13 How. 518, 563- 
567, 14 L. ed. 249; , Georgetown v. Alexandria Canal 
Co. 37 U. S. 12 Pet. 91, 98, 9 L. ed. 1012; Coming v. 
Lowerre, 6 Johns. Ch. 439; Sampson v. Smith, 8 Sim. 
272; Spencer v. London &B. R. Co. 8 Sim. 193; 2 Story, 
Eq. Jur. § 924 (a); Soltau v. Delleld, 9 Eng. L. & Eq. 
104; Attorney-General v. Forbes, 2 Mylne & C. 123- 
130; Kerr, lnj. *334, § 4, note 1. 

He is also entitled to equitable relief against a private 
nuisance. 2 Story, Eq. Jur. §§ 925-928; Catlin v. Voir 
•entine, 9 Paige, 575; Mohaxok <& II. R. R. Co. v. Art- 
-cher, 6 Paige, 83; Belknap v. Belknap, 2 Johns. Ch. 
463; Ang. Watercourses, § 444; Baltimore tfe P. R. Co. 
v. Fifth Baptist Church, 108 U. S. 317, 27 L. ed. 739; 
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Crossley v.Lightowler, L. K. 3 Eq. Cas. 279, L. E. 2 
Ch. App. Cas. 478. 

A court of equity will, by the summary remedy of 
injunction, prevent or stop such pollution. The founda- 
tion for the exercise of its jurisdiction is that the injury 
will be irreparable, or the remedy at law would be insuf- 
ficient or productive only of interminable and vexatious 
litigation. Carlisle v. Cooper, 6 C. E. Green, 576, 589; 
HoUman v. Boiling Sp>*ing Bleaching Co. 1 McCart. 
335-342; Shimer v. Morris C. & B. Co. 11 C. E. Green, 
364; Shields v. Amdt, 3 H. W. Green, 234; Arthur v. 
Case, 1 Paige, 447; Webb v. Portland Mfg. Co. 3 Sumn. 
189; Crossley v. Lightowler, supra; Clowes v. Stafford- 
shire Potteries Waterworks Co. L. E. 8 Ch. App. Cas. 
143; Attorney- General v. Colney Hatch Lunatic Asy- 
lum, L. E. 4 Ch. App. Cas. 147; Burden v. Stein, 27 
Ala. 194; Lockwood Co. v. Lawrence, 77 Me. 297; Silver 
Spring B. & D. Co. v. Wanskuck Co. 13 E. I. 611. 

There is no means of estimating the damage to a ri- 
parian owner by polluting a stream. He may hereafter 
desire to put it to some other use which the pollution 
would prevent. Pennington v. Brinsop Hatt Coal Co. 
L. E. 5 Ch. D. 769. 

Such continued pollution might ripen into a right. 
Therefore a party may protect his right by injunction 
though there be no actual damage. Webb v. Portland 
Mfg. Co. 3 Sumn. 189; Crossley v. Lightowler, L. E. 3 
Eq. Cas. 277, L. E. 2 Ch. App. 478. 

The injury threatened is irreparable, in the proper 
sense of that term. Wood, Nuis. § 778; Wahle v. Rein- 
bach, 76 111. 322; Holsmcm v. Boiling Spring Bleach- 
ing Co.! McCart. 335, 343; Fulton v. Cheacen,S6 N. J. 
Eq. 216; Lockwood Co. v. Lawrence, 77 Me. 207. 

Courts of equity will proceed with the cause in the first 
instance, especially where the complainant's rights are 
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clear, and will not compel him to first establish his rights- 
at law. Attorney- General v. Steward, 5 C. E. Green, 415, 
6 C. E. Green, 340; Carlisle v. Cooper, 6 C. E. Green, 576; 
Babcock v. New Jersey Stock Yard Co. 5 C. E. Green, 
296; Holsman v. Boiling Spring Bleaching Co. 1 Mc- 
Cart. 335; Shimer v. Morris C. & B. Co. 27 N. J. Eq. 
364; Arthur v. Case, 1 Paige, 447; Olmsted v. Loomis> 
9 N. Y. 423, favorably overruling same case below, 6 
Barb. 154, aod also Fisk v. Wither, 7 Barb. 395; Belknap 
v. Belknap, 2 Johns. Ch. 463; Hughes v. Modern Col- 
lege, 1 Ves. Sr. 188; Goldschmid v. Turibridge Wells 
Imp. Comrs. L. K. 1 Ch. App. 349; Gardner v. New- 
burgh, 2 Johns. Ch. 162; Bush v. Western, Finch, Pfec. 
530; Attorney-General v. Doughty, 2 Ves. Sr. 453;. 
Whalley v. WhaUey, 3 Bligh, 16; Tatem v. Gilpin, 1 
Del. Ch. 13; Catlin v. FflfonftVus, 9 Paige, 575; Burden 
v. Stem, 27 Ala. 104. 

The mere denial of complainant's right, by the answer, 
will not oust the court of its jurisdiction, especially where 
the complainant has long used his rights; and where the 
complainant claims the protection of the court for the 
enjoyment of a natural watercourse, his rights will usu- 
ally be regarded as clear. Carlisle v. Cooper, 6 C. E. 
Green, 576-580; Holsman v. Boiling Spring Bleaching 
Co. 1 McCart. 335, 343, 344; Shields v. Arndt, 4 N. J. 
Eq. 234. 

But in this case the right of complainant as a riparian 
owner is admitted by the answer. The only question to 
be considered in this case is, What will be the result of 
the act complained of and threatened ? It is only for the 
court to be satisfied, from the facts, of the propriety of 
granting the injunction. Pennsylvania v. Wlieeling & 
B. Bridge Co. 54 U. S. 13 How. 568, 14 L. ed. 249; 
Mohawk & H. R. R. Co. v. Artcher, 6 Paige, 83; Earl 
v. De Hart, 12 N. J. Eq. 280; Wahle v. Reinbach, 76 111. 
3 22; Miller v. Wack, 1 Saxt. 204. 
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A preliminary or interlocutory injunction will be 
granted upon less positive proof than would be required 
-at the final hearing to obtain a perpetual injunction. 
United States v. Duluth, 1 Dill. 469; High, Inj. §§ 4, 5; 
Boss v. Butler, 19 N. J. Eq. 307; Kersey v. Bash, 3 
Del. Ch. 321, 326. 

The power of awarding an issue should be sparingly 
exercised by courts of equity, and is entirely discretion- 
ary. Carlisle v. Cooper, 6 C. E. Green, 576-589; Dale 
v. Boosevelt, 6 Johns. Ch. 255; LeGuen v. Gouverneur, 1 
Johns. Cas. 436, 500, 506, 507, 520. 

Courts of equity will, by injunction, prevent the com- 
mission of threatened injury and nuisances, and will not 
wait until the wrong is actually done. Catlin v. Valen- 
tine, 9 Paige, 5?6; Wahle v. Bembach, 76 111. 322; 3 
Pom. Eq. Jur. §§ 1350, 1351; Boss v. Butler, 19 N. J. 
Eq. 294; Attorney- General v. Steward, 5 C. E. Green, 
415, 6 C. E. Green, 340; St. Louis v. Knapp Co. 104 U. 
S. 658, 26 L. ed. 833; Coker v. Birge, 9 Ga. 425; Lyon 
v. McLaughlin, 32 Yt. 423; Crisman v. Beiderer, 5 
-Colo. 589, 594; Cleveland v. Citizens Gas Light Co. 5 C. 
E. Green, 201; Belknap v. Belknap, 2 Johns. Ch. 463; 
Arthur v. Case, 1 Paige, 447; Kates v. Jack, L. JR. 1 Ch. 
App. Cas. 295; Kerr, Inj. 339, 340, § 13, notes; Attor- 
ney-General v. Doughty, 2 Yes. Sr. 453; Useful Manuf. 
Soc. v. Morris C. & B. Co. 1 Saxt. 192; Shields v. 
Arndt, 4 N". J. Eq. 245; Gardner v. Newburgh, 2 Johns. 
Ch. 162; Frink v. Lawrence, 20 Conn. 117; Fulton v. 
Greacen, 9 Stew. 216. 

It lies wholly in the discretion of the court whether to 
grant or refuse or dissolve a preliminary injunction; and 
an injunction will not be dissolved as of course upon the 
coming in of the answer. Kerr, Inj, *634, § 4, note R; 
Kersey v. Bash, 3 Del. Ch. 321, 326; Poor v. Carleton, 
-3 Sumu. 70; Wood, Nuis. § 817; Boberts v. Anderson, 2 
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Johns. Ch. 202; Pumett v. Daniel, 8 Ired. Eq. 9; Firm- 
stone v. DeCamp, 17 N. J. Eq. 309-316; Irich v. Black, 
Id. 189, 200; Fleischman v. Young, 9 N. J. Eq. 620; 
Stotesbury v. Vail, 13 N. J. Eq. 390, 394; Blossom v. 
Van Amringe, Phill. Eq. 133; Parker v. Grammer, Id. 
28; McBrayer v. Hardin, 7 Ired. Eq. 1; Johnson v. 
J.Zfett, 35 Ga. 252; Edwards v. Banksmith, Id. 213; 
TTAifc v. Nunan, 60 Cal. 406. 

The long distance between complainant's and defend- 
ants' works is immaterial, if the complainant suffer in- 
jury. Wood, Nuis. § 436; Story, Eq. Jur. § 925 A, note 
5; Attorney-General v. Birmingham, 4 Kay & J. 528; 
Stockport Waterworks Co. v. Potter, 7 Hurlst. & N. 160; 
Sanderson v. Pen?isylva^iia Coal Co. 86 Pa. 401. 

The completion of defendants' factory, since notice to 
refrain, cannot avail defendants. Pennsylvania v. 
Wheeling & B. Bridge Co. 54 U. S. 13 How. 563, 578, 
14 L. ed. 270. . 

In this case complainant can, on strong grounds, claim 
the protective power of this court. Notice was given 
defendants to refrain (Holsman v. Boiling Spring 
Bleaching Co. 1 McCart. 335, 348); and objection made 
to the erection of the works. High, Inj. § 797. 

The alleged intention of defendants, by appliances or 
devices, to prevent the threatened nuisance, is no answer 
to the application for an injunction, in that the nature or 
kind of appliances or devices has not been set out; and 
the court is thus deprived of all means of forming an in- 
telligent judgment upon this subject. Such statement is 
therefore entitled to no weight. Wood, Nuis. 823. 

Preventive remedies taken by the defendants since 
filing of the bill will not avail to hinder the decreeing of 
perfect relief. Carlisle v. Cooper, 6 C. E. Green, 576, 
592. 

The financial responsibility of defendants can have 
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nothing to do with the case. The threatened injuries 
cannot be adequately compensated in damages. Should 
there be a doubt in the chancellor's mind, an injunction 
in such a case should be continued if already granted, or, 
by parity of reasoning, granted upon application. Pur- 
fieU v. Daniel, 8 Ired. Eq. 9. 

Especially is this true in this State, where injunction 
bonds are required, and any expense incurred by defend- 
ants is thereby secured to them. Kersey v. Rash, 3 Del. 
Ch. 321-326. 

Where an injunction, if granted, can do no harm to 
the defendants, and may prevent irreparable injury to 
the complainant, the court will grant or continue a pre- 
liminary injunction. McBrayer v. Hardin, 7 Ired. 
Eq. 1. 

William C. Spruance, with George Gray, for the de- 
fendants : 

We find no reported case in Delaware in which a nui- 
sance, public or private, has been restrained by injunc- 
tion. 

The case of Tatem v. Gilpin, 1 Del. Ch. 13, was a 
case amounting to waste, by damming and setting back 
water, and not a mere nuisance. 

The writ was refused in the following cases, in which 
the chancellor laid down rigid rules in cases of nuisance: 
Harlan cb H. Co. v. Paschall, 5 Del. Ch. 435; Gray v. 
Baynard, 5 Del. Ch. 499. See also Philadelphia's Ap- 
peal, 78 Pa. 33; 2 Story, Eq. § 959 (b), note 1. 

If the fact of nuisance be doubtful, an information 
will not be granted until the nuisance be established at 
law. 2 Story, Eq. §§ 923, 924 (a). 

A court of chancery will not interfere to prevent a 
private nuisance, unless it has been erected to the annoy- 
ance of the right of another long previously enjoyed 



<>4 Jes8up & Moore Paper Co. v. Ford. March T. 
Argument for defendants. 

It must be a case of strong and imperious necessity, or the 
right previously established at law, before a party is enti- 
tled to injunction. Van Bergen v. Van Bergen, 3 
.Johns. Ch. 282, 283, 287, 288. 

An injunction to restrain defendants from discharging 
foul, nfexious, or impure matter into a stream is refused, 
•even when the plaintiff had established his right at law 
by the recovery of nominal damages, in a case where the 
fouling of the water was not so serious and continuous 
as to seriously obstruct the plaintiff's manufacture — where 
■damages would compensate — where the injunction would 
■seriously injure the defendants. Wood v. Sutdiffe, 2 
Sim. N. S. 163. 

It is not every case, even of a clear violation of the 
plaintiff's right, that entitles him to an injunction. It is 
not every case in which there is a right of action for a 
nuisance that will justify the interposition of courts of 
equity. The injury must be such as from its nature is 
not susceptible of being adequate^ compensated by 
•damages at law, etc. 

A mere diminution of the value of property by the 
nuisance, without irreparable mischief, will not be any 
foundation for equitable relief. 2 Story, Eq. Jur. § 925; 
Bruce v. Delaware & H. Canal Co. 19 Barb. 371- 
379; Eastman v. Amoskeag Mfg. Co. 47 K H. 71; Fort 
v. Groves, 29 Md. 188, 192-194. 

Irreparable injury is such injury as is likely to be so 
#reat as to be incapable of compensation in damages. 
Rhodes v. Dunbar, 57 Pa. 286. 

Where damages will compensate, an injunction will not 
be granted. Richard?* Appeal, 57 Pa. 105, 110-114. 

The injury to warrant an injunction must be substan- 
tial and material, and not slight, and without serious 
•damage. Rhodes v. Dunbar, 57 Pa. 287. 

The statement in the bill that irreparable injury will 
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be done is to be regarded only as the expression of the 
plaintiffs view; but the court is not precluded from look- 
ing into the facts alleged, for the purpose of determining 
whether this is true. Coe v. WinnepisiogeeLakt, C. dk 
W. Mfg. Co. 37 N. H. 254, 263, 264; Amelung v. See- 
Jcamp] 9 Gill & J. 468; Fort v. Groves, 29 Md. 193. 

A preliminary injunction will be dissolved if it appears 
to the court that its dissolution will not lead to irrepara- 
ble injury, or cause loss to the plaintiff, which cannot be 
repaired in damages. Wing v. Fairhaven, 8 Cush. 363, 
364. 

Regard should be had to the consequences to the de- 
fendants if the injunction should be granted, as well as 
the consequences to the plaintiff if it is denied. Bruce 
v. Delaware & IT. Canal Co. 19 Barb. 379; Wing v. 
Fairhaven, 8 Cush. 363, and also the Illinois and Penn- 
sylvania cases cited on the other points. 

The erection and operation of 6aid morocco factory 
are not per se nuisances. It is a lawful and useful enter 
prise, and should be encouraged, and not hindered. The 
apprehended injuries complained of, even if possible 
under some circumstances, are not the necessary and in- 
evitable result of its operation. From the nature of the 
^ase it cannot now, by any amount of testimony, be 
proved that its operation will result in the injury com- 
plained of. 

Even if the operation of the factory would necessarily 
result in the discharge into Silver Brook of the fluids or 
substances mentioned in the bill, it may be that the 
quantity would be so small as not to result in serious or 
material injury to the waters of Mill Creek at the point 
where the same is used by the complainant. 

If the thing sought to be prohibited is not unavoida- 
bly and in itself noxious and injurious, — that is per se a 
nuisance, — but only something which may according to 
5 



66 Je8Sup & Moore Paper Co. v. Ford. March T. 
Argument for defendants. 

circumstances prove to be so, the court will refuse to in- 
terfere by injunction until the matter has been tried at 
law by an action. High, Inj. § 488; Ripon v. Hobart> 
3 Myl. & K. 169, Coop. Sel. Cas. 343, Lard Brougham; 
Kirkman v. Handy, 11 Humph. 406; Simpson v. Jus- 
tice, 8 Ired. Eq. 115; LaugTdin v. Lamasco City, 6 Ind. 
221, 227-229; Thebaut v. Canova, 11 Fla. 143; Mohawk 
Bridge Co. v. Utica & S. R. Co. 6 Paige, 554, 555, 
563-565; Dunning v. Aurora, 40 III. 481, 485-487; Lake 
View v. Letz, 44 111. 81-85; Butler v. Rogers, 9 N. 
J. Eq. 487-489; RJiodes v. Dunbar, 57 Pa. 274r- 
291; Wood, Nuis. § 789; Kerr, Inj. p. 340, § 13; Wood 
v. Sutcliffe, 2 Sim. K". S. 163; Haines v. Taylor, 2 Hull. 
209; Bruce v. Delaware & H. Canal Co. 19 Barb. 371. 

Where an injunction is asked to restrain the construc- 
tion and operation of works of such a nature that it i& 
impossible for the court to know, until they are completed 
and in operation, whether they will or will not consti- 
tute a nuisance, the writ will be refused and the motion 
for injunction will be discharged, and not allowed to 
stand over until the works are so in operation that their 
character may be determined. High, Inj. § 489; Haines 
v. Taylor, 2 Phill. 209. 

Where water is fouled by many persons besides the 
defendant, it is incumbent on the complainant to distin- 
guish between the injury produced by the defendant and 
that produced by others; and it is also incumbent on him 
to show that the irreparable injury complained of ha& 
been, or will inevitably be, produced by the defendant. 

One who selects as his place of residence or business a. 
large city, or the suburbs of a large city, — as in this case, 
— "tacitly undertakes to suffer such annoyances or incon- 
veniences as are incidental to that kind of community." 
Rhodes v. Dunbar, 57 Pa. 287, 288; Richard's Appeal > 
Id. 105. 
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There must be no misrepresentation or concealment of 
important facts ; and if the plaintiff keeps in the back- 
ground material facts which are important to enable the 
court to form its judgment, such conduct is of itself suf- 
ficient to prevent the interposition of the court. 3 High, 
Inj. p. 10, § 11. 

In the only two cases cited by the complainant in 
which the distance was great between the point of 
discharge and the point of injury, — 7 Hurlst, & N. 160, 
and 2 Story, Eq. Jur. note (a), — the fact of the dis- 
charge and the fact of corruption were proved. In 
neither of these cases was there any occasion for specula- 
tion as to the possible result; the result was proved as a 
fact. 

No case can be found in which, when the distance was 
as great as in this case and the discharge was of similar 
amount and kind, an injunction was granted until the 
fact of injury to the complainant was proved or admitted. 

As to United States v. Duluih^ 1 Dill. 469, it appears 
that the works of the defendant had been partially 
erected in a navigable river, but sufficient time had not 
elapsed to enable the court to determine as to the effects 
they would produce, the opinion of the witnesses as to 
the probable result being conflicting, preliminary injunc- 
tion was granted ; but as the works had been partially 
erected, and would so remain, their effect could be ascer- 
tained at a final hearing. 

But in the present case, if all discharges into Silver 
Brook be prohibited by preliminary injunction, at a final 
hearing the court will have no additional facts on which 
to determine the effect on the water of Mill Creek, and 
at the first hearing the court would have to decide on 
speculation. 

The Chancellor. — It appears from the affidavits filed 
in the cause that the defendants have erected, and since 
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the tiling of this bill have begun to operate, an extensive 
morocco manufactory at Second and Webb streets, in 
the city of Wilmington, on the banks of a small stream 
called Silver Brook, which from that point flows a dis- 
tance of about 6100 feet until it empties into Mill Creek. 
Mill Creek, from the point where Silver Brook empties 
into it, flows a distance of about 10,400 feet, until it empties 
into the Christiana River, at said mills of the complain- 
ant. 

The complainant contends that the discoloration of the 
waters of Mill Creek, and also the dye stuffs and impure 
.substances contained in the refuse matter discharged from 
.said factory, will render the water of said Mill Creek to- 
tally unfit for use in the complainant's pulp works; that 
the lime and lime-water would kill the "bleach," a part 
of the process in manufacturing wood pulp, by neutraliz- 
ing the chlorine;' and that loose hair passing down said 
stream would mingle with the paper pulp and paper, and 
render it unsalable; and that the necessary result of the 
operation of the morocco factory by the defendants, and 
the discharge into said stream of the said refuse matter, 
will be the stoppage of the said pulp works, thus depriving 
the other mills of the complainant of their supply, from 
the said pulp works, of the material necessary for the 
manufacture of paper, causing it loss of trade and great 
and irreparable damage. 

I have given careful attention to the contents of the 
.affidavits filed in support both of the bill and answer; 
and while giving, due credit to all the witnesses, both of 
the complainant and the defendants, the best judgment 
which 1 am able to form in respect to their statements is 
that the discharge of the refuse matter from said mo- 
rocco factory in the said Silver Brook, the waters of 
which would necessarily flow into and mingle with the 
waters of Mill Creek, would be perilous to the business 
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of the complainant, as set forth and described in its bill 
of complaint. Since the defendants have commenced 
operating their factory, they seem to have run the refuse 
and polluted waters into ponds dammed off near their 
factory and adjoining Silver Brook. 

These ponds have several times broken the dams, and 
the contents thereof have been discharged into Silver 
Brook, the water of which has been blackened and dis- 
colored all the way from said factory to Mill Creek, and 
also the waters of Mill Creek • have been blackened and 
polluted for a considerable distance below said factory. 
The small fish in said Silver Brook have been killed by 
the pollution of the waters thereof ; the water has been 
made unfit for the use of cattle for days after such dis- 
charge ; the bottom of the stream has been blackened by 
sediment, and black scum in some places has covered the 
water; this discoloration of the water extended a consid- 
erable way into Mill Creek. 

The superintendent and assistant superintendent of the 
pulp works swear that the waters at Mill Creek have not 
been so pure as usual, and larger quantities of bleaching 
matter have had to be used to counteract the effect of 
the pollution caused by a few discharges of this morocco 
refuse ; they say that they cannot account for this cjhange 
in the water in any other way. 

Without attempting a reference to all the statements 
contained in the affidavits in support of the bill and an- 
swer, — for a great many affidavits have been put in, — it 
is sufficient to say that, in my judgment, it is reasonable 
to believe that the continued discharges of the refuse 
matter from said factory into Silver Brook, and thence 
into Mill Creek, will work serious injury and damage to 
the business of the complainant, and all others who are 
compelled to rely on the waters of Silver Brook and Mill 
Creek for a proper supply of pure and unpolluted 
waters. 
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The damage to the owners and proprietors of land on 
Silver Brook sufficiently appears by the affidavits read 
on the hearing of this rule ; and in addition to the testi- 
mony of numbers as to the consequences of the pollution 
of the waters of Mill Creek to the business operations of 
the complainant at its mills is the positive testimony of 
the superintendent and assistant superintendent before 
referred to. 

This case appears to be one which calls for the inter- 
position of this court by way of preliminary injunction. 

Where a complainant shows a reasonable and well- 
founded apprehension of immediate threatened and 
irreparable injury and loss, it is a duty of courts of 
equity, in cases within their jurisdiction, to restrain the 
commission of such injury and infliction of such loss. 

I shall not attempt to discuss all the questions raised 
by the respective parties to this cause in the arguments 
of their, respective solicitors, nor shall I notice in detail 
in this opinion the many authorities cited in their argu- 
ments, which arguments were learned and elaborate. I 
have, however, carefully considered these Authorities and 
weighed the arguments of the solicitors. I shall content 
myself, however, with stating a few propositions well 
established by authority, and which admit of no reason- 
able doubt. 

The complainant has a legal right to the flow of water 
of said Mill Creek in its accustomed channel and in its 
usual volume. It has a legal right to the flow of said 
stream in its accustomed purity, unpolluted by riparian 
owners above. 

To so pollute a stream as to render it useless to ripa- 
rian owners below is practically, as to them, to destroy 
the stream, and to destroy their rights therein, as ripa- 
rian owners. 

The authority of a court of equity to restrain the pol- 
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lution of natural streams of water, where such pollution 
will cause irreparable injury and loss to a riparian owner 
in his accustomed and necessary legal use of the waters 
thereof, is unquestionable and established by numerous 
authorities, some of which have been cited in arguments 
in this cause. 

Where the danger threatened is of such a nature that 
it cannot easily be remedied in case of a refusal of relief, 
and the answer does not deny that the act charged is 
contemplated, an interlocutory injunction will be allowed, 
unless the equities of the bill are satisfactorily refuted by 
the defendant. United States v. Duluth, 1 Dill. 469. 

It seems in that case that numerous affidavits of engi- 
neers and others were offered on both sides as to the 
•effect of the work sought to be enjoined ; the opinions 
expressed being quite conflicting. The court, Miller, J., 
said : " The affidavits on both sides are numerous. They 
demonstrate what all courts and juries have so often felt, 
that where the question is one of opinion, and not of 
fact, though that opinion should be founded on scientific 
principles or professional skill, the inquiry is painfully 
unsatisfactory, and the answers strangely contradictory. 
In this emergency I am relieved by a principle which 
has generally governed me, and which, I believe, governs 
nearly all judges in applications for preliminary injunc- 
tions. It is that when the danger or injury threatened 
is of a character which cannot be easily remedied if the 
injunction is refused, and there is no denial that the act 
charged is contemplated, the temporary injunction should 
be granted, unless the case made by the bill is satisfacto- 
rily refuted." 

A preliminary injunction is awarded, as prayed in the 
bill. 
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Henry Stockbridge, Receiver of The Duffy Malt- 
Whiskey Company of Baltimore City, 

VS. 

Samuel C. Beckwith, The Every Evening Printing 
Company, The Morning News Publishing Com- 
pany, and Nathan B. Danforth. 

New Castle, Sept. T. 1867. 

Insolvent foreign corporation ; receiver appointed in 
another State y rights of in this State. 

A receiver appointed by the Circuit Court of tbe City of Baltimore, 
in the State of Maryland, is not entitled to an injunction of the 
court of chancery of this State, to restrain the collection of a 
judgment recovered at law in this State by creditors of an in- 
solvent corporation, nor against persons who have recovered 
judgments against the garnishees of such insolvent corporation, 
under process of foreign attachment. 

Bill for an injunction. 

The Chancellor : — The Duffy Malt Whiskey Com- 
pany of Baltimore City is a corporation created under 
the laws of the State of Maryland. At a session of the 
Circuit Court of Baltimore City, held on the 12th day 
of November, 1886, Henry Stockbridge, the complain- 
ant in this cause, was appointed receiver of said cor- 
poration, with power and authority to take charge 
and possession of the goods, wares, and merchandise,, 
books, papers, and effects of or belonging to the said 
corporation, and to collect the outstanding debts due to 
it. Nathan B. Danforth, of the city of Wilmington, in 
this State, was at the time of the appointment of Henry 
Stockbridge receiver of said corporation, and at the time 
of the filing of the bill in this cause indebted to said cor- 
poration in the sum of $400. The corporation then was. 
and is now insolvent. 
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On the 18th day of November, 1886, one Samuel C. 
Beckwith, a resident of the city of New York and State 
of New York, caused to be issued, out of the Superior 
Court of the State of Delaware, in and for New Castle 
County, a writ of foreign attachment, being Nq. 128 as 
of the November Terra, 1886, and under and pursuant 
to said writ the 6aid sum of $400 was attached in the 
hands of said Nathan B. Danforth ; and the said Dan- 
iorth was summoned, as garnishee, to appear at the said 
court to declare what money or effects of the said Duffy 
Malt Whiskey Company he had in his hands at the time^ 
said attachment was made. 

On the 11th day of February, 1887, at the February 
Term of said Superior Court, judgment was given for 
said Samuel C. Beckwith, plaintiff in said attachment,, 
against said Nathan B. Danforth, garnishee of the said 
corporation, for the sum of $400, besides costs. 

The Every Evening Printing Company, a corporation, 
of the State of Delaware, on the 22d day of November,. 
1886, before Levi A. Bartolett, a justice of the peace of 
the State of Delaware in and for New Castle County, 
caused a writ of foreign attachment to be issued against 
the said Duffy Malt Whiskey Company of Baltimore 
City, whereby the said Nathan B. Danforth was sum- 
moned, as garnishee of said company, to answer what 
good6, chattels, rights, or effects were in his hands on 
the 17th day of December, 1886, before said justice of 
the peace, and thereupon judgment was rendered in favor 
of the said Every Evening Printing Company, the plain- 
tiff in said attachment, against the said Nathan B. Dan- 
forth, garnishee of the said Duffy Malt Whiskey Com- 
pany of Baltimore City, for the sum of twenty-eight 
dollars and thirteen cents, besides six dollars and sixty- 
five cents costs. 

The Morning News Publishing Company, a corpora- 
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tion of the State of Delaware, on the 22d day of Novem- 
ber, A. D. 1886, before the said Levi A. Bartolett, jus- 
tice of the peace aforesaid, caused a writ of foreign 
attachment to be issued against the said Duffy Malt 
"Whiskey Company of Baltimore city, whereby the said 
Nathan B. Danforth was summoned, as garnishee of 
said company, to answer what goods, chattels, rights, or 
effects of the said corporation might be in his hands; and 
on the seventh day of December, 1886, judgment was 
rendered by the said justice of the peace, in favor of the 
jsaid Morning News Publishing Company, plaintiff in said 
attachment, against the said Nathan B. Danforth, gar- 
nishee of said corporation, for the sum of seventeen dol- 
lars and seventy-four cents, besides six dollars and sixty- 
five cents costs. 

The complainant prays that the said Samuel C. Beck- 
with, the Every Evening Printing Company, and the 
Morning News Publishing Company may be restrained, 
by the order and injunction of this court, from levying 
any execution which they have obtained in said several 
actions, upon the credits in the hands of the said Nathan 
B. Danforth ; and that they may be ordered and decreed 
to relinquish and abandon said attachments; and that 
Nathan B. Danforth may be decreed to pay the com- 
plainant, the said receiver, the said sum of four hundred 
dollars, for the benefit of the creditors of the said insolv- 
ent, the Duffy Malt Whiskey Company of Baltimore 
City. 

Upon filing the bill a rule was laid upon the defend- 
ants therein to appear before the chancellor at his 
chambers, in Dover, and show cause why a preliminary 
injunction should not be awarded according to the prayer 
of the bill. The rule has been continued from time to 
time until the present term, upon application of the par- 
ties. 



1887. Stockbridge v. Beck with. h 75 

Arguments. 

Benjamin Nields, in support of the rule, cited Hurd v. 
Elizabeth^ 41 N. J. L. 1; Hoyt v. Thompson, 5 N. Y. 
320; 7^tt/fc v. St. John, 29 Barb. 585. 

H H. Ward, against the rule, cited, as to the nature, 
rights, and powers of a receiver : High, Receivers, 
§§ 175, 201, 204, 205, 208, 209, 220 ; Re Colvin, 3 Md. 
Ch. 278, 302; EUicott v. United State Ins. Co. 7 Gill, 
307, 320; Williamson v. Wilson, 1 Bland, Ch. 431. 

He contended : 

1. The receiver must show his authority to sue and 
leave of court. 

2. The Duffy Malt Whiskey Company would be bound 
by our attachment laws, and so its representative, the 
receiver, is also bound by them. 

3. The action should have been brought in the name 
of the Duffy Malt Whiskey Company, and the receiver 
<?annot maintain an action in his own name as receiver. 

4. A receiver cannot maintain an action, in his capacity 
$& receiver, in the court of another State than the one in 
which he is appointed. High, Receivers, §§ 239-241, 
471; Booth v. Clark, 58 IT. S. 17 How. 322, 15 L. ed. 
164 ; Brigham v. Luddington, 12 Blatchf. 237; Harvey 
v. Varney, 104 Mass. 436, 443; Farmers & M. Ins. Co. 
v. Needles, 52 Mo. 17; High, Receivers, *158, § 240, 
note; Upton v. Hubbard, 28 Conn. 274, 283; Byrne v. 

Walker, 7 Serg. & R. 483, 486; Graydon v. Church, 7 
Mich. 36, 49; Hope Mut. L. Ins. Co. v. Taylor, 2 Robt. 
378; Warren v. Union Nat. Bank, 7 Phila. 156; Willitts 
v. Waits, 25 K Y. 577. 

5. When a creditor from another State subjects him- 
self to the jurisdiction of the court of this State, by suing 
therein, he has all the rights of a citizen therein; and in 
a question of comity, merely, between the State of Mary- 
land and the State of Delaware, his rights must prevail 
over that comity. U. S. Const, art. 4, § 2; Paul v. 



76 Stockbridge v. Beckwith. Sept. T. 

Argument against tbe rule. 

Virginia, 75 U. S. 8 Wall. 168, 180, 19 L. ed. 357 ; 
Wallace v. Patterson, 2 Harr. & IT II. 463, 464; Hoyt 
v. Thompson, 5 N. Y. 351 ; Kidder v. Tufts, 48 N. IL 
121, 125; Mvlliken v. Aughinbaugh, 1 Pen. & W. 117,. 
121; Barilett v. Wilbur, 53 Md. 485. 

6. A judicial assignment or an assignment by opera- 
tion of law or in insolvency, in the State of Maryland, 
cannot so transfer the title of personalty situate in Dela- 
ware as to prevent a suitor in the courts of this State 
from maintaining his priority thereto by foreign attach- 
ment. It makes no difference whether the attachment 
is prior or subsequent to such judicial assignment, or 
whether the attaching creditor is a citizen of Delaware 
or not. 2 Kent, Com. 405-408; Booth v. Clark, 58 U. 
S. 17 How. 322, 15 L. ed. 164; Harrison.v. Sterry, 9 
U. S. 5 Cranch, 289, 302, 3 L. ed. 104; Ogden v. Saun- 
ders, 25 IT. S. 12 Wheat. 332, 358, 6 L. ed. 647 ; Crap* 
v. Kelly, 83 U. S. 16 Wall. 610, 621, 622, 21 L. ed. 430 \ 
Abraham v. Plestoro, 3 Wend. 538; Johnson v. Hunt, 
23 Wend. 87 ; Milne v. Moretim, 6 Binn. 353 ; Itobne* 
v. Remsen, 20 Johns. 229, 254; Blake v. William*, 6 
Pick. 286, 302; Taylor v. Columbian Ins. Co. 14 Allen,. 
353; Hoyt v. Thompson, 5 N. Y. 320, 348; Taylor v. 
Geary, 1 Kirby, 313; Byrne v. Walker, 7 Serg. & R. 
483; Skiff v. Solace, 23 Vt. 279; Johnsvn v. Parker, 4 
Bush, 149; Felch v. Bugbee, 48 Me. 9; Worden v. Nourse y 
36 Vt. 756. 

7. The policy of the State of Maryland will not allow 
a judicial assignment, or an assignment by operation of 
law or in insolvency in another state, to pass the title to 
personalty in that state, or to interfere with the rights of 
creditors suing in that state. As comity of the State of 
Maryland would not be extended to the State of Dela- 
ware in this respect, no reason arises for the State of 
Delaware to extend its comity to the State of Maryland 
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in this case. Burk v. McClain, 1 itarr. & M'H. 236; 
Wallace v. Patterson, 2 Harr. & M'H. 463. 

As to the cases cited for the receiver : 

Hurd v. Elizabeth, 41 N. J. L. 12. (1) The receiver 
had there, by virtue of the terms of his appointment, 
authority as far as any court can give it to collect debts 
wheresoever situate. (2) It states that a receiver should 
not be allowed to sue in a foreign jurisdiction in any 
case where there is a controversy between him and cred- 
itors. (3) The only point for the decision of the court 
upon the facts of the case was that a receiver could not 
sue when his interests clashed with those of a citizen of 
New Jersey ; this the court does decide. 

The case is therefore no authority in this case, where 
the receiver of Maryland is attempting to interfere with 
the rights of Beck with, the New York creditor. The 
whole 6cope of the case is shown by the illustration of 
the court on page 4, and is, as far as it goes, authority 
for the position of the respondents in this bill} namely, 
that where the rights of any creditor not a citizen of 
Maryland clashes with the pretensions of the receiver of 
Maryland, the receiver cannot maintain his action in a 
foreign jurisdiction. 

Chandler v. Sidctte, 3 Dill. 477, the court here also 
puts, as a condition for its dictum, that the receiver 
rshould be duly authorized to maintain the suit in a for- 
eign jurisdiction, and even then states its dictum doubt- 
fully, recognizes the authority of Sooth v. Clark, 58 U. 
S. 17 How. 322, 15 L. ed. 164, and refuses to give a 
definite opinion concerning the powers of the receiver in 
respect to suits brought in that district. 

Hunk v. St. John, 29 Barb. 587, expressly states that 
all that has been settled by t\e decisions to which we 
have been referred on this subject is that our courts will 
-not sustain the lien of foreign assignees or receivers, in 
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opposition to a lien created by attachment under our own 
laws. Even under this statement the receiver of Mary- 
land could not maintain his action. 

The case of Booth v. Clark, 58 U. S. 17 How. 324, 15 
L. ed. 164, was not brought to the attention of the 
court, so that the case cannot be considered as question- 
ing the binding authority of that case. 

The Chancellor. — This case must be governed by 
that of Booth v. Clark, 58 U. S. 17 How. 324, 15 L. ed. 
164, and the reasoning of Wayne, J., who delivered the 
opinion in that case. 

A receiver is an officer of the court appointing him. 
He is appointed for the benefit of all parties who may es- 
tablish rights in the cause. The money in his hands is 
in custodia legis for whoever can make out a title to it. 
It is the court itself which has the care of the property 
in dispute. 

The receiver is but the creature of the court. He has 
no powers except such as are conferred upon him by the 
order of his appointment, and the cause and practice of 
the court. A receiveu's right to the possession of the 
debtor's property is limited to the jurisdiction of his ap- 
pointment ; and he has no lien upon the property of the 
debtor except for that which he may get the possession 
of without suit, or for that which, after having been per- 
mitted to sue for, he may reduce into possession in that 
way. 

A receiver has no extraterritorial power of official ac- 
tion ; none which the court appointing him can confer 
with authority to enable him to go into a foreign juris- 
diction to take possession of the debtor's property ; nonq« 
which can give him, upoji the principle of comity, a priv- 
ilege to 6ue in a foreign court or another jurisdiction, as 
the judgment creditor himself might have done, where 
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his debtor may be amenable to the tribunal which the 
creditor may seek. 

Mr. Justice Wayne, in Booth v. Clark, says : "Our 
industry has been tasked unsuccessfully to find a case in 
which a receiver has been permitted to sue, in a foreign 
jurisdiction, for the property of the debtor. So far as 
we can find, it has not been allowed in an English tribu- 
nal. Orders have been given in the English chancery 
for receivers to proceed to execute their functions in an- 
other jurisdiction, but we are not aware of its ever hav- 
ing been permitted by the tribunals of the last." 

This was said in 1854. The case of Uurd v. Eliza- 
heth, 41 N, J. L. 1, decided in 1879, held that a receiver 
appointed in a foreign jurisdiction, clothed with author- 
ity to take the designated property wherever Situate, may 
sustain a suit for such property, in the courts of New 
Jersey; and that this was the rule whenever the credit- 
ors of the person represented by the receiver do not in- 
tervene. But this case is not at all inconsistent with the 
view I take of the case before me. It recognizes the 
case of Booth v. Clark as rightly' decided. 

In speaking of that case the learned chief justice of 
New Jersey said : "But that case belongs to a train of 
decisions which have been, undoubtedly, rightly decided, 
but which are not to be regarded as ruling the precise 
point now in issue. The decisions thus referred to will 
be found in High on Receivers, § 239 ; and they are all 
cases involving a controversy between the receiver and 
the creditors of the person whose property has been 
placed under the control of such receiver. In such a 
posture of things it is manifest that different considera- 
tions should have force from those that are to control 
when the litigation does not involve the rights of credit- 
ors in opposition to the claims of the receiver. That the 
officer of a foreign court should not be permitted, as 
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against the claims of creditors resident here, to remove 
from this state the assets of the debtor, is a proposition 
that appears to be asserted by all the decisions." 

In the case before me creditors of the corporation rep- 
resented by the receiver have intervened, — two of these 
creditors are corporations in this State. The other is res- 
ident in the State of New York ; but he has obtained a 
judgment in this State against the insolvent corporation 
of Maryland, and a judgment against a garnishee of that 
corporation, and is proceeding to collect the- latter judg- 
ment. There is no principle of law or equity that for- 
bids his doing so. 

And the rule in this case is therefore discharged. 
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Eliza S. Walker, Administratrix of William Walker, 
Deceased, 

"The President, Directors and Company of the Farm- 
ess' Bank of the State of Delaware. 

Kent, May T., 1887. 

Mortgages; transfer of equity of redemptio?i by mort- 
gagor to mortgagee; conveyances for security. 

1. Where a mortgagor executes to the mortgagee a deed of the mort- 
gaged premises, absolute on its face, the court will view with 
distrust and scrutinize with closeness the negotiation that led to 
the making of such deed, whereby it is claimed by the mort- 
gagee that the right of redemption was extinguished and the 
previous mortgage converted into an absolute sale. 

•2. In equity, a conveyance, whatever form it may assume, will be 
treated as a mortgage whenever 1 it appears to have been taken as 
a security for an existing debt or a contemporaneous loan, and 
the inclination of the court is, in doubtful cases, so to treat it 
and allow the grantor to redeem. 

3. It is not essential to the validity of a purchase of the equity of 
redemption by the mortgagee, that he be able afterwards to show 
that he paid for the property all that any one would have been 
willing to give. 

A. Tha use of the prescribed form of legal process for enforcing a 
mortgage upon land is not such an exercise of power by the 
mortgagee over the mortgagor as a mortgagee in possession is 
forbidden to use to obtain a conveyance of the realty from the 
mortgagor. 

-5. Default having occurred on a real-estate mortgage, judgment was 
recovered on scire facias upon the mortgage, and subsequently 
levari facias was issued on the Judgment. Thereupon (the mort- 
gagee not being in possession) negotiations took place between 
the parties, which resulted In the withdrawal of the levari facias 
by the mortgagee, and the execution of a deed of the mortgaged 
premises, by the mortgagor to the mortgagee, in satisfaction of 
6 
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the indebtedness. Thereafter the mortgagee, — grantee in said 
deed — sold the property for more than enough to satisfy the in- 
debtedness, and the mortgagor thereupon filed a bill against the 
mortgagee, alleging that the deed was procured by deception 
and fraud, and that it was intended as a mortgage, and praying- 
that the surplus of the amount received by the defendant from 
the sale of the premises, oyer the indebtedness, be paid over to- 
complainant. Held, on the facts, that there was no unfair- 
ness manifest in procuring the deed; that the mortgagor was not 
compelled in any manner to sell to the mortgagee otherwise than 
from the want of a better purchaser; that he did not sell to the 
mortgagee for less than others would have given; that the con- 
sideration for the conveyance was not inadequate, nor was it 
coupled with unfairness or oppression; and, hence, that there 
should be a decree for defendant. 

Bill in equity. — This bill was filed to compel the pay- 
ment of a sum of money alleged to be the difference be- 
tween complainant's debt and the amount received from 
a sale of land by defendant holding a deed from com- 
plainant absolute on its face, alleged by complainant to 
have been intended as a mortgage. 

William Walker was the original complainant. Octo- 
ber 5, 1885, his death was suggested, and Eliza S. 
Walker, his administratrix, was made a party to the pro- 
ceedings. 

The facts are fully stated in the opinion. 

Beniah Watson and John P. Saulsbury, for the com- 
plainant : 

Whenever the relation of mortgagor and mortgagee is. 
once shown to exist, a court of equity views with distrust 
and disfavor any arrangement between them by which it 
i6 proposed to transfer the equity of redemption to the 
mortgagee. The parties will be held to their original 
relation, unless the transaction shall appear perfectly fair 
and no advantage taken by the mortgagee by reason of 
his incumbrances. Baugher v. Merryman, 32 Md. 185;. 



1887. Walker v. Farmers' Bank. 83 

Argument for complainant. 

Villa v. Rodriguez, 79 U. S. 12 Wall. 326, 20 L. ed. 
406. 

No matter how absolute a conveyance may be on its 
face, if the intention is to take security for a subsisting 
debt or for money lent, the transaction will be regarded 
as a mortgage and will be treated as such. Parol evi- 
dence is admissible to show that an absolute conveyance 
was intended as a mortgage. Baugher v. Merryman, 
and Villa v. Rodriguez, supra. 

In determining whether a deed absolute on its fate is 
to be allowed to have force and effect according to its 
import, or is to be declared, as between the parties, to 
have the effect of a mortgage only for the security of a 
subsisting debt, it is necessary to determine the manner 
in which the deed was procured and the object and pur- 
poses contemplated by the parties at the time it was 
executed as shown by all surrounding facts and circum- 
stances. For this purpose parol testimony is admissible. 
Baugher v. Merrynian, 32 Md. 186; Hall v. Livingston, 
3 Del. Ch. 348. 

The mortgagee may become the purchaser of the 
equity of redemption if he does not use his power over 
the estate to induce the mortgagor to part with it. 

In equity a conveyance, in whatever form made, will 
be treated as a mortgage whenever it appears to have 
been taken as a security for an existing debt ; and a court 
of equity, in doubtful cases, will so treat it, and allow 
the grantor the benefit of redemption. Baugher v. 
Merryman, 32 Md. 185; Cornell v. Pierson, 4 Halst. 
Ch. 478; Horn v. Keteltas, 46 N. Y. 605; Bentley v. 
Phelps, 2 Wood & M. 427; Hug/ies v. Edwards, 22 U. 
S. 9 Wheat. 489, 6 L. ed. 142 ; Taylor v. Luther, 2 
Sumn. 228; Babcock v. Wyman, 60 U. S. 19 How. 289, 
15 L. ed. 644; Russell v. Southard, 53 U. S. 12 How. 
139, 13 L. ed. 927 ; Morris v. Nixon, 42 U. S. 1 How. 
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118, 11 L. ed. 69 ; Beading v. Weston, 8 Conn. 120 ; 
Sellers v. Stalcup, 7 Ired. Eq. 13; Trucks v. Lindsey, 18 
Iowa, 504. 

A parol trust, in the absence of any prohibitory stat- 
ute, may be set up, even against the grantee under a 
deed absolute on its face, and without any allegation in 
the bill that the trust was intended to be declared in the 
deed and was omitted through- fraud or mistake. 

Parol evidence is admissible to establish a trust as 
against a deed absolute on its face, when the relation of 
the parties and the circumstances surrounding the mak- 
ing of the deed were such as that for the grantee to set 
up the form of the deed as conclusive would constitute a 
fraud against the grantor. 

Such a parol trust may be established against an abso- 
lute deed by verbal admissions by the parties charged; 
and there is no such rule of evidence as to require in 
such a case proof of facts and circumstances dehors the* 
deed and incompatible with the idea of a purchase. 

In England, before the Statute of Frauds, 29 Car. II., 
uses and trusts might be proved by parol where the 
mode of conveying a legal estate was such as might be by 
any act in pais or by parol. 

Section 7 of the English Statute of Frauds, requiring 
that trusts of lands be proved by writing, was never in 
force in this State, having been passed after the settle- 
ment of Pennsylvania, which then embraced what is now 
Delaware, and never having been adopted by statute or 
at common law in this State. Murphy v. Hubert, 7 Pa. 
420; United States Bank v. Carrington, 7 Leigh, 566, 
576: Fleming v. Donahoe, 5 Ohio, 255; cases oited in 
Hall v. Livingston, 3 Del. Ch. 348; Pierce v. Bobinson, 
13 Cal. 116; Lodge v. Furman, 24 Cal. 385; Grey v. 
Tubbs, 43 Cal. 358. 

That fraud may be inferred from facts and circum- 
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stances, or from the condition of the parties, is well 
established. McCormick v. Malinjh Blackf. 509; High- 
herger v. Stiffler, 21 Md. 338; 1 Story, Eq. §§ 192, 193; 

1 Kerr, Fr. 384; 2 Kent, Com. 484; Hill, Tr. § 145. 
The defendant corporation having conveyed its title to 

a bona fide purchaser, Walker cannot, as against such 
purchaser or purchasers, redeem the premises. In such 
case the equity of redemption having been apparently 
destroyed, a court of equity will treat the defendant 
corporation as a constructive trustee for the balance in 
its hands after deducting from the price for which the 
land was sold the amount for which the defendant cor- 
poration held it as security. Baugher v. Merry man, 32 
Md. 186; Linnett v. Lyford, 72 Me. 284; Wyman v. 
Babcock, 2 Curt. C. C. 386; Dougherty v. McColgan, 6 
Gill & J. 276; Henry v. Davis, 7 Johns. Ch. 41; Wilber 
v. Sanderson, 43 Cal. 496; Hyndman v. Hyndman, 19 
Vt. 10; McLanahan v. McLanahan, 6 Humph. 99; 72 
•Law Lib. 430-448; Peugh v. Davis, 96 U. S. 332, 24 L. 
ed. 775 ; Baldwin v. Banister, 3 P. Wms. 251; Perry, 
Tr. § 243; Hill, Tr. 144. 

If a person obtains the legal title to property by cir- 
cumvention, imposition, or fraud, or if he obtains it by 
virtue of a confidential relation and influence under such 
circumstances that he ought not, according to the rules of 
equity and good conscience as administered in chancery,, 
to hold and enjoy the beneficial interest of the property, 
courts of equity will raise a trust by construction. Perry, 
Tr. p. 135, § 166. Counsel also cited: Webb v. Rorke, 

2 Sch. & Lef. 661, 676; Ford v. Olden, L. K 3 Eq. Cas. 
461; Hyndman v. Hyndman, 19 Vt. 12; Alexander v. 
Rodriguez, 79 U. S. 12 Wall. 339, 20 L. ed. 410 ; Perry, 
Tr. §§ 192, 210; Budd v. Van Orden, 33 N. J. Eq. 147, 
568; 1 Pow. Mort. 151 a; 1 Hill, Mort. 42; Hughes v. 
Edwards, 22 U. S. 9 Wheat. 494, 6 L. ed. 143 ; Morris 
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v. Nixon, 42 U. S. 1 How. 181, 11 L. ed. 70 ; Strang v. 
Stewart, 4 Johns. Cli. 167; Slee v. Manhattan Co. 1 
Paige, 48, 77; Westiake v. Horton, 85 111. 229; Perkins v. 
Drye, 3 Dana, 176; Crane v. Btichanan, 29 Ind. 570; 
Brogden v. Walker, 2 Harr. & J. 285. 

N. B. Smithers, for the defendant : 
There are three questions in this case : 

(1) Is there anything in the relation of mortgagor and 
mortgagee to prevent the latter from purchasing the in- 
terest of the former ? 

(2) Was there in this case any trust, created by agree- 
ment of parties, that the bank should sell the lauds con- 
veyed to it, and after paying the debts refund the sur- 
plus? 

(3) Was there any trust as to such surplus, arising out 
of fraud or oppression by the creditor taking advantage 
of the ignorance or necessity of the debtor ? 

I. Of the relation between mortgagor and mortgagee 
in England, see Cholmonddey v. Clinton, 2 Jac. & W. 
183; Knight v. Marjoribanks, 2 MacN. & G. 10. 

In Delaware. — A mortgage is but security for the 
payment of a debt ; it creates no trust and establishes no 
fiduciary relation. The mortgagee has but a chose in- 
action. Cooch v. Cerry, 3 Harr. 282; Hall v. TunneU, 
1 Houston, 326; Cornog v. Comog, 3 Del. Ch. 416. 

In New York.— TenEyck v. Craig, 62 N. Y. 421; 
Remsen v. Hay, 2 Edw. Ch. 534. 

In Maryland. — Hinkley v. Wheehoright, 29 Md. 348. 

Text-books.— 2 Sugd. Vend. & P. 8th Am. ed. 412, 
689; Jones, Mort. §§ 711, 712; 2 White & T. Lead. Cas. 
19S5. 

U. S. Supreme Court. — Russell v. Southard, 53 U. S. 
12 How. 154, 13 L. ed. 933 ; Peugh v. Davis, 96 U. S. 
335, 24L.ed. 776. 
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II. There was no trust created by agreement oi par- 
ties. 

If anything is capable to be proved by human testi- 
mony it is conclusively shown that the bank refused to 
accept the land subject to any such trust ; that the deed 
was executed by Walker and wife with the full knowl- 
-edge of such refusal. To ask a decree for such a trust is 
to ask a fraud on the bank. 

III. There was no such trust arising out of fraud or 
oppression on the part of the bank. 

There were but three ways by which the bank could 
realize its debt : By the mode prescribed by law against 
ah unwilling debtor ; by the voluntary payment by the 
debtor, — i. e., in this case by the sale of his lands to third 
persons and the application of the proceeds to his indebt- 
edness ; by agreement between the debtor and creditor 
resulting in a purchase by the latter. 

A sale by the sheriff was deprecated by Walker, who 
tried to sell at the instance of the officers of the bank, 
and failed. 

IV. It is clearly established, by the testimony, that so 
far from desiring a conveyance it was the persistent ad- 
vice of the officers of the bank that Walker should sell 
his own land ; that not until after the trial of the 26th 
of December, 1882, and the utter failure, did the bank 
ever consider, with any favor, the proposition to convey ; 
that in every instance the proposal for conveyance came 
from Walker ; that the effort and failure to sell demon- 
strated to the bank that its debt was in danger by a pub- 
lic sale. Contrast Villa v. Rodriguez. 79 U. S. 12 Wall. 
329, 20 L. ed. 406. 

Inadequacy of Consideration. 

If the question were whether the deed, though on its 
face absolute, was in fact a mortgage, any great disparity 
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between the fair value of the property and the consider- 
ation given might, coupled with other evidence, be ma- 
terial to resolve the doubt. No such question can arise 
here, because the proof is full that the deed was executed 
with the distinct understanding that the bank would not. 
agree to pay. back any surplus. This narrows the ques- 
tion to one of fraud, — i. e., that the inadequacy of con- 
sideration was so gross as to furnish proof of duress, and 
that the conveyance was made by a needy and unwilling 
debtor by oppression. 

The actual difference between the total amount of 
sales and the indebtedness (expenses deducted) was about 
$1,700. To aver that the disparity affords any evidence- 
of fraud is monstrous. The debts had been discharged 
and the bank took all risks. Hicks v. Hicks, 5 Gill & 
J. 85 ; Wiest v. Garman, 3 Del. Ch. 443. 

The Chancellor. — On the 8th day of November,. 
1873, WilliamfWalker executed a bond and mortgage in 
favor of the President, Directors, and Company of th& 
Farmers' Bank of the State of Delaware, for the sum of 
$22,406.37. Mrs. Walker joined in the mortgage. 

Fifteen different parcels of land were conveyed by this 
mortgage. An amicable scire facias was docketed, be- 
tween the bank and "Walker and wife, on this mortgage 
the 23d day of March, 1876, and judgment thereon was. 
recovered byjthe bank against them, for the said sum of 
$22,406.37, with interest from April 18, 1875. 

The interest due by Walker and wife to the bank on 
this judgment being in arrear, a levari facias was issued 
on said judgment on the 26th day of January, 1881, pro- 
ceedings on which were subsequently abandoned, Walker 
having made arrangements for the payment of his arrears 
of interest. The interest being again in arrear, a second 
levari facia* on said judgment was issued on the 8th 
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day of February, 1882. Walker again making provision 
for the payment of his arrears of interest, proceedings* 
nnder the second writ of levari facias were abandoned. 

On the 14th day of February, a third writ of levari • 
facias was issued on said judgment ; Walker being again 
in arrear with his interest, and the principal of said 
judgment being wholly due and unpaid. 

On the 22d day of February, 1888, Walker and his- 
wife executed a deed of "conveyance to the bank for nine 
different parcels of the above-named lands ; five of said 
parcels having been sold at public sale by Walker in the 
month of December previous, and one of said pieces,, 
called the dry-house lot, being omitted from said deed 
for reasons clearly stated by witnesses who have been 
examined in the cause. 

The consideration stated in the deed seems to have 
been nominal, being the sum of $26,000, the real consid- 
eration (as proved by the witnesses) being the release by 
the bank to Walker of his entire indebtedness to the 
bank, which then amounted to the sum of $25,277.36 - y 
also the payment by the bank of a mortgage, in favor of 
one Bespham, on which there appears to have been due 
about $6,988.67 ; and the payment of a judgment of one 
Pearson against the said Walker, on which was then due 
about $85. 

The Dupont mortgage had been theretofore assigned 
to the bank. It and the Bespham mortgage and the 
Pearson judgment were liens upon the lands of Walker. 
The entire indebtedness of Walker to the bank, and on 
account of prior liens which the bank assumed to pay 
and did pay on the 22d day of February, 1883, — the 
date of the deed from Walker and wife to the bank, — 
was the sum of $32,351.32. 

The bank subsequently, at private sale, disposed of all 
these nine parcels of land conveyed to it by Walker and 
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wife. The prices for which the bank sold these parcels 
aggregated the sum of $34,870. Of these six sold for 
$3,370, leaving for three parcels, $31,500. 

The bank, in its answer, says that by far the greater 
part in value of these lands were sold by it on credit, 
and the consideration price for most of them has not yet 
been received by it, but remains unpaid ; but it admits 
that the aggregate price for which it sold them exceeds 
the consideration price for which Walker sold them to 
the bank, to the amount of between $2,200 and $2,300. 

The bill was filed by Walker in his lifetime, against 
the bank, to compel the payment by it of this amount, 
which he claims was equitably due him from the bank. 

The question in the case is whether the deed of the 
22d day of February, 1883, absolute in its terms, is to be 
allowed to have force and effect, according to its import, 
or be declared as between the parties to have the effect 
of a mortgage for the security of the subsisting debt. 
The determination of this question depends upon the 
manner in which the deed was procured, and the objects 
and purposes contemplated by the parties, and upon the 
intention of the parties at the time it was executed as 
shown by all the surrounding facts and circumstances. 

The relation of mortgagor and mortgagee existing be- 
tween the parties at the time of the execution of the 
absolute deed in question should cause the court, as has 
been often said in other cases, to view with distrust, and 
to scrutinize with closeness, the negotiation that led to 
the making of the deed whereby it is now claimed that 
the right of redemption has been extinguished and the 
previous mortgage converted into an absolute sale; or, 
in other words, whereby the complainant is debarred the 
right of recovering from the defendant the excess of 
amount of sales of the mortgaged property over the 
amount of the indebtedness of the complainant to the 
defendant at the time of the execution of the mortgage. 
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To sustain such a transaction as the sale, without the 
right of redemption, it requires that all the circumstances 
attending it should be perfectly fair and free from the 
least taint of advantage and imposition. While it is 
every whera now recognized as true, whatever heretofore 
may have been the difference of opinion on that subject, 
that a mortgagee may become the purchaser of the equi- 
ty of redemption, if he does not use his power over the 
estate, where he has such power, to induce the mortgagor 
to part with his interest in it, it is, nevertheless, the pol- 
icy of the law to prohibit the conversion of a real mort- 
gage into a sale. Conway v. Alexander, 11 U. S. 7 
Cranch, 218, 3 L. ed. 321. 

Although the equity of redemption may be sold or dis- 
posed of to the mortgagee, yet, unless the transaction 
Appears to be fair and unmixed with any advantage taken 
by the mortgagee of the necessitous circumstances of the 
mortgagor, equity will hold the parties to their original 
relation of debtor and creditor. Dougherty v. McCotyan, 
€ Gill & J. 275. 

In the case of Baugher v. Merryman, 32 Md. 185, the 
<jourt says : "As the debt waa not the appellee's and for 
which she was not personally bound, if the property was 
really worth more than the mortgage debt at the time, 
the appellant paid nothing for the right of redemption." 
Again : "That the proposal to convert the mortgage into 
a sale was made and urged by the appellant, is fully ad- 
mitted in his answer ; the alternative proposed being 
either an absolute sale of the property or an immediate 
foreclosure and sale. That the appellee was distressed 
and perplexed with such an alternative persistently 
pressed upon her, it is not difficult to conceive, and as a 
fact is fully shown by the proof in the cause. She had 
in fact no power of escape, having agreed to a decree for 
-a foreclosure; the only chance of avoiding being turned 
out of house and home summarily was by yielding to the 
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appellant's demand for an absolute deed. This was an 
improper use of the mortgagee's power over the estate, 
to influence the mortgagor to part with the right of re- 
demption, and such as a court of equity will not sanction." 

In this case the mortgagee sold the mortgaged prem- 
ises for more than twice the amount of the mortgage 
debt ; and this is at least some evidence of that inade- 
quacy of price against which a court of equity will re- 
lieve. In this case the judge remarked that from a care- 
ful reading of the record he was convinced that there 
was an understanding that, although the deed was abso- 
lute on its face, it was to be regarded only as a means of 
better securing the appellant's debt, and that the surplus- 
to arise from the sale of the property after payment of 
the mortgagee's debt was to be accounted for to the ap- 
pellee. Surely there were sufficient reasons in this case 
for a decree in favor of the appellee without referring to 
her distress and vexation, which reference was wholly 
unnecessary. All debtors probably are distressed when 
their property has to be sold for the payment of their 
debts; but distress and anxiety on account thereof afford, 
of themselves, no ground for equitable interposition. 

There is no doubt that in equity a conveyance, what- 
ever form it may assume, will be treated as a mortgage 
whenever it appears to have been taken as a security for 
an existing debt or a contemporaneous loan ; and the in- 
clination of the courts is, in doubtful cases, 60 to treat it 
and allow the grantor to redeem. 

In the case of Hinkley v. Wlieelwright^ 29 Md. 348,. 
the court says : "Nor does the fact that parties stand in 
the relation of mortgagor and mortgagee prevent their 
dealing with each other as vendor and purchaser of the 
equity of redemption. Such transactions will not be set 
aside unless for manifest unfairness or inadequacy of con- 
sideration." 



1887. Walker v. Farmers' Bank. 93 

Opinion. 

In Hicks v. Hicks, 5 Gill & J. 85, it was said by the 
-court that a mortgagee may become the purchaser of the 
equity of redemption if he does not make use of his in- 
cumbrance to influence the mortgagor to part with his 
property at less than its value. 

Lord Redesdale, in the case of Webb v. Rorke, 2 Sch. 
& Lef. 673 (which was a case in which the bill prayed 
that a lease for 999 years, of 29 acres of land which had 
been mortgaged to Rorke, who subsequently took the 
said lease from the mortgagor, might be brought into 
court, together with the mortgage deeds and bonds, and 
that the defendant might be decreed to reassign the lease 
to the plaintiff, and that the same might be decreed void, 
And that the defendant might account for the real value 
of the lands from the date of the lease), in decreeing in 
favor of the plaintiff, remarked : "Another objection 
was that this decision may tend to impeach dealings be- 
tween mortgagor and mortgagee, for a sale of the equity 
oi redemption. But to this," he says, "a good answer 
was given at the bar. The cases are totally different, the 
parties stand in a different relation ; if there be two per- 
sons ready to purchase, — the mortgagee and another, — 
the mortgagor stands equally between them ; and if the 
mortgagee should refuse to convey to another purchaser, 
the mortgagor can compel him, by applying the purchase 
money, to pay off the mortgage. It can therefore only 
be for want of a better purchaser that the mortgagor can 
be compelled to sell to the mortgagee." He says, how- 
ever, that "courts view transactions even of that sort 
between mortgagor and mortgagee with considerable 
jealousy, and will set aside sales of the equity of redemp- 
tion where, by the influence of his incumbrance, the 
mortgagee has purchased for less than others would have 
given, and there were circumstances of misconduct in his 
obtaining the purchase." . 
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It was said in Russell v. Southard, 53 U. S. 12 How. 
154, 13 L. ed. 933, and note, in referring to strong ex- 
pressions by judges, in some of the cases of dealings 
between mortgagor and mortgagee, that strong expres- 
sions with reference to the particular facts under consid- 
eration, however often repeated by subsequent writers, 
cannot safely be taken as fixing an abstract rule. 

"We think," says the court, "that, inasmuch as the 
mortgagee in possession may exercise an undue influence 
over the mortgagor, especially if the latter be in needy 
circumstances, the purchase by the former of the equity 
of redemption is to be carefully scrutinized when fraud 
is charged ; and- that only constructive fraud, or an un- 
conscientious advantage which ought not to be retained, 
need be shown to avoid such a purpose. But we are 
unwilling to lay down a rule which would be likely to 
prevent any prudent mortgagee in possession, however 
fair his intentions may be, from purchasing the property, 
by making the validity of the purchase depend on his 
ability afterwards to show that he paid for the property 
all that any one would have been willing to give. We do 
not deem it for the benefit of mortgagors that such a 
rule should exist." 

The Farmers' Bank was not a mortgagee in possession 
at the time the conveyance was made to it by Walker 
and wife. 

The doctrine upon this subject is very clearly stated in 
the case of Alexander v. Rodriguez , 79 U. S. 12 Wall. 
339, 20 L. ed. 410, by Mr. Justice Swayne, in delivering 
the opinion of the court. He says: "The law upon the 
subject of the right to redeem where the mortgagor has 
conveyed to the mortgagee the equity of redemption is 
well settled. It is characterized by a jealous and salutary 
policy. Principles almost as stern are applied as those 
which govern where a sale by a cestui que trust to his 
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trustee is drawn in question. To give validity to such a 
sale by a mortgagor, it must be 6liown that the conduct 
of the mortgagee was, in all things, fair and frank ; and 
that he paid for the property what it was worth. He 
must hold out no delusive hopes ; he must exercise no 
undue influence ; he must take no advantage of the fears 
of poverty of the other party. Any indirection or 
obliquity of conduct is fatal to his title. Every doubt 
will be resolved against him. Where confidential rela- 
tions and the mean6 of oppression exist, the scrutiny is 
severer than in cases of a different character. The form 
of the instruments employed is immaterial. That the 
mortgagor knowingly surrendered and never intended to 
reclaim is of no consequence. If there is vice in the 
transaction, the law, while it will secure the mortgagee 
his debt, with interest, will compel him to give back that 
which he has taken with unclean hands. Public policy, 
sound morals, and the protection due to those whose 
property is thus involved, require that such should be the 
law." 

It has been truly remarked by Pomeroy, in his Equity 
Jurisprudence, vol. 3, p. 146, that "in no other depart- 
ment has the equity jurisprudence, as administered in 
this country, departed so widely from that administered 
in England, as in the department that is concerned with 
mortgages, and the respective rights, liabilities, and rem- 
edies of the mortgagor and the mortgagee." "No cor- 
rect notion," he says, "can be obtained of equity, as it 
now exists within the United States, without an accurate 
and full appreciation of these differences. At the com- 
mon law the ordinary mortgage was, to all intents and 
purposes, a conveyance of the legal estate. A mortgage 
in fee immediately vested the mortgagee with the legal 
title, subject, however, to be defeated by the mortgagor's 
performing the condition by paying the money upon the 
prescribed pay-day." 
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In Delaware a mortgage as between the mortgagor and 
mortgagee so long as the former continues in possession 
of the mortgaged premises (which was Walker's situation) 
is merely a security for the payment of money, and does 
not absolutely convey the legal title to the premises, but 
is a lien on the property, of so high a nature that it is 
not devested by a sale on judgments subsequently ob- 
tained against the mortgagor, yet if the mortgagee is in 
possession under the mortgage, and the condition of it be 
broken, it is no longer in the power of the mortgagor, 
nor of any one claiming his title by virtue of a sale on 
«uch a judgment, to recover the possession in ejectment. 
His only right in such a case is to redeem the premises 
T>y paying the mortgage. 

A mortgage in this state, being but security for the 
payment of a debt, creates no trust and establishes no 
fiduciary relation ; the mortgagee has but a chose in ac- 
tion. Cooch v. Gerry, 3 Harrington, 282 ; HaU v. Tun- 
nell) 1 Houston, 326 ; Cornog v. Cornog, 3 Del. Ch. 416." 

Such being the nature of a mortgage, and such being 
the relations between mortgagor and mortgagee in this 
state, we must consider the allegations of the bill and 
answer in the cause and examine the evidence in the 
cause and apply the principles of equity, as judicially 
declared, to that evidence, so as to arrive at a just con- 
clusion in respect to the controversy between the parties. 

The bill expressly charges that the deed bearing date 
the 22d day of February, 1883, and executed by the 
complainant and his wife to the Farmers' Bank, was pro- 
cured by deception and fraud ; and that had not the 
complainant and his wife been deceived, he would never 
have made an absolute deed to the bank ; and that he 
believes his wife, Eliza S. Walker, would never have 
joined with him in executing the said deed had she fully 
understood the nature and purport of the said deed, — 
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that it was contrary to the understanding of the com- 
plainant and his wife, when they made and executed the 
deed, that it should be an absolute deedln fee simple. 

The bill alleges that the president, directors, and com- 
pany always insisted, before the execution of the deed by 
Irini and his wife, that all they wanted was their actual 
debt, and gave him to understand by their acts and con- 
duct that they would exact nothing more ; that the deed 
to the bank by Walker and wife was intended by them to 
be a deed to the bank for the payment of Walker's in- 
debtedness, and was intended by them to be only a deed 
of trust for the sole and only purpose of liquidating and 
discharging Walker's indebtedness to the bank ; that cer- 
tain directors of the said bank frequently, in presence of 
.said Walker and wife, insisted that all the said bank 
wanted was its actual debt, and that the bank did not 
wish or desire Walker's property for speculative purposes; 
and that said language was employed by the agents, 
officers, and directors of the bank to get Walker and his 
wife to make an absolute deed in fee simple to the bank; 
that the bank accepted the deed as a deed of trust from 
Walker and his wife for the sole and only purpose of 
discharging Walker's said indebtedness ; and that the 
bank would pay over to Walker whatever surplus there 
might be after said indebtedness was fully paid and dis- 
charged. Such at least is the contention of the com- 
plainant. 

If these allegations and charges of the bill are proved 
to be true, there is an end of this case, and a decree should 
be entered in favor of the complainant, against the de- 
fendant, for the amount of the excess which the defend- 
ant has received from the sales of the land conveyed by 
the complainant Walker to the defendant, or the excess 
of the sales of the land over the amount of said indebte- 
dness. In such case the defendant would be chargeable 
7 
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with the amount of sales, whether received by it or not, 
because it would not avail it, in this court, to allege and 
prove that the sales made by it were upon credit, and 
that a large portion of the amount of sales had not in 
fact been received, owing to such credit having been 
given. 

But the important questions are : Have these charges 
of the bill been proven ? Are they supported by the 
evidence in the cause ? 

There has certainly been no contract proved between 
the complainant and the defendant prior to the meeting,, 
at the house of Walker, between Walker and his wife 
and the two Mr. Kidgelys, the president and attorney for 
the bank, at which Mr. Watson and Harry A. Richard- 
son were present. It is reasonable to infer from the 
testimony that prior to that time there had been conver- 
sations between one or both of the Kidgelys and Walker, 
in which Walker had suggested that sooner than a public 
sale should be made of his lands he would convey them 
to the bank; and that he had asked Edward Ridgely 
whether the bank would not sell his lands and pay over 
the surplus beyond his indebtedness to him. • 

There is no proof that both or either of them ever 
agreed to do so. Mr. Edward Eidgely states that such 
conversations and suggestions were made long before the 
meeting at Walker's house, and that the proposition was 
never seriously entertained. It seems from the testimony 
of both the Mr. Kidgelys that they had persistently urged # 
Mr. Walker to make sale of his lands himself or by an 
agent, , and thus pay off his indebtedness or greatly re- 
duce it. 

It is in proof that Mr. Walker on the day of 

December, 18S2, through Harry A. Richardson, his 
agent, offered his lands at public sale in the town of 
Dover^ which sale was well attended, and that after sell- 
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ing six parcels of said land the remaining parcels were 
withdrawn from sale, owing to the inability to obtain 
purchasers at an amount therefor such as Mr. Walker 
judged proper. 

It was after the failure to realize from said sale a suffi- 
cient amount to pay Walker's indebtedness that the bank 
— as its attorney states in his testimony — seriously con- 
sidered the propriety of taking from Mr. Walker a con- 
veyance of his lands in payment of his indebtedness to it. 
The meeting at Walker's house was, if I mistake not, 
early in the first week of February following. 

It appears from the testimony, that that meeting was 
at the instance and upon the invitation of Mr. Walker, 
with a view of making arrangements as to his indebted- 
ness to the bank. Walker submitted an estimate of 
what he supposed to be the value of his real estate, and as- 
sured the Messrs. Kidgely that it was more than sufficient 
to pay his indebtedness. They did not agree with him 
in opinion, and asserted that the bank would be the 
loser of a portion of their debt, by reason of the insuffi- 
ciency of his real estate to pay it. 

It is in proof, and uncontradicted, that Walker at that 
interview proposed to deed all his real estate remaining 
unsold, to the bank, with the exception of what is called 
the dry-house lot, which, for reasons stated by him, he 
would not include in the conveyance in discharge of his 
indebtedness. 

. They insisted that the dry-house lot should be included 
in the conveyance, and at first, as stated by Mr. Watson, 
declined to lay Mr. Walker's proposition before the board 
of directors of the bank, who were to meet that morning. 
After considerable contention as to whether the dry-house 
lot should or should not be included in the conveyance 
between Walker and the Kidgelys, they stated that they 
would lay Walker's proposition before the board of di- 
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rectors. It is proved that it was laid before the board, 
and that after some consideration, — it being considered 
that the costs of a sheriffs sale of the real estate of 
Walker would about equal in amount the sum which the 
bank would receive from a sale of the dry-house lot after 
paying prior mortgages and liens thereon — the board of 
directors of the bank agreed to accept Mr. Walker's 
proposition, and instructed their attorney to notify Mr. 
and Mrs. Walker thereof. He did so notify them imme- 
diately ; and in pursuance of the agreement, afterwards, 
and perhaps the next day, set about preparing a deed of 
conveyance by Walker and wife to the bank for the nine 
parcels of land of Walker remaining unsold, exclusive of 
the dry-house lot. 

After the preparation of the deed had been commenced, 
it is proved by the attorney of the bank that he received 
from Mrs. Walker, wife of William Walker, a note stat- 
ing that she had reconsidered her determination about 
signing the deed, and that she would not sign the deed 
conveying Walker's land to the bank unless the bank 
would pay to her the surplus of sales of said land that 
should remain after discharging Walker's indebtedness to 
the bank. The preparation of the deed was thereupon 
suspended. 

At the next meeting of the board of directors, the 
attorney of the bank stated to the directors that he had 
received such a note from Mrs. Walker. The note was 
shown to the directors, and, as proved in the cause, they 
unanimously rejected Mrs. Walker's proposition, and 
refused to accept a conveyance of the land upon the con- 
ditions proposed by her. They ako as stated by Mr. 
Ridgely, the attorney, ordered him to proceed by levari 
facias and sell the lands of Mr. Walker for the payment 
of their debt. 

The attorney states that he immediately informed Mr. 
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Walker and his wife of this action of the board of di- 
rectors, and proceeded to act in conformity with the in- 
structions of the bank. The third levari facias was 
issued, but proceedings under it, he 6tates, were tempo- 
rarily suspended at the instance of Mrs. Watson, a 
daughter of William Walker, until Harry A. Richardson 
who was absent from town, should return from New 
York. 

Upon Mr. Richardson's return home he called .upon 
the attorney of the bank, inquired what was the matter 
in the Walker business, and being informed of the situa- 
tion of matters owing to the reception of the note from 
Mrs. Walker, and rejection of its terms by the bank, he 
(Richardson), as stated by Mr. Ridgely, told him to go on 
and prepare the deed and he would have it signed. 

The deed was prepared and taken by Mr. Richardson 
to Walker's, and signed and executed by Walker and his 
wife and returned by Richardson to the attorney of the 
bank. 

Some stress was laid in the argument upon the fact 
that Mr. Richardson stated that when he received the 
deed to be taken to Walker, Ridgely requested him to 
induce Walker and wife to sign it. Ridgely says he does 
not remember and does not believe he made that remark. 
It does not seem material, however, whether he did or 
not ; for it does not appear in evidence that Mr. Richard- 
son, the son-in-law, held out any inducement to Walker 
and wife to sign the deed. He expressly says that noth- 
ing was said about paying over a surplus to Walker and 
wife, but that he should not have advised a sale of all 
Walker's lands to the bank if it had not been to avoid a 
forced sale. 

By forced 6ale Mr. Richardson, I suppose, must have 
meant a sale by the sheriff, under the levari facias which 
had been issued by the bank, on its judgment obtaiued 
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upon scire facias against Walker. There can be no 
doubt that the bank had a perfect legal right to cause 
this writ to be issued on its judgment, and to have it 
promptly executed by the sheriff of Kent County, where 
Walker's lands were situate. That was a right of the 
bank, to the exercise of which Mr. Walker had no legal 
right to object. It was a light the exercise of which this 
court would have had no authority to prevent, if its re- 
straining power had been invoked. Nor is this the kind 
of incumbrance which the decisions above referred to 
contemplate, and which they declare a mortgagee in pos- 
session shall not use to obtain a conveyance from the 
mortgagor of his real estate. It was but the employment 
of the prescribed form of legal process for making the 
money due by the defendant to the plaintiff on a judg- 
ment legally recovered in a court of law. 

It is true this process is called a Ivoavi facias, and is 
executed upon specific lands instead of upon lands gen- 
erally; but this in no wise affects the legality or the equity 
of its use where it is the prescribed and appropriate pro- 
cess. A mortgagee may even purchase at his own sale 
without becoming a trustee for the mortgagor. There is 
no difference in the testimony of Mrs. Watson, Harry 
Richardson, and the Messrs. Ridgely, in respect to the 
consideration of the deed executed by Walker and wife 
in favor of the bank. It is true that Mrs. Watson and 
Mr. Richardson testify as to declarations made by both 
the Mr. Ridgelys during the interview at Walker's, 
as to the bank being a rich and powerful corporation and 
as to its being able to give better terms than Walker 
could give to the purchasers of his real estate ; but it 
must be remembered, even if such declarations are taken 
to be proved, that the chief contention in that conversa- 
tion was as to the value of Walker's real estate, and as to 
its sufficiency to pay his indebtedness to the bank, and 
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whether the dry-house lot should be included in any con- 
veyance that might be made by Walker and wife to the 
bank, or whether the said lot should not be included 
therein. Walker insisted that his other real estate was 
amply sufficient to discharge his indebtedness to the bank 
without a conveyance of that lot, and tlje Ridgelys con- 
tended that the whole of the real estate would not be 
•sufficient to discharge said indebtedness and the bank 
would be loser by taking such conveyance. Both 
the Ridgelys either denied that such declarations were 
made, or say that they do not remember to have made 
them; but whether made or not, a sufficient explanation 
of their meaning may be found in the contention as to 
the sufficiency or insufficiency of the property of Walker 
at a public sale to discharge his indebtedness to the 
bank. 

Mrs. Watson says : "The deed which was subsequent- 
ly agreed upon and made by the said Walker and wife 
to said bank was so made and given upon the express 
understanding that it was in discharge of the indebted- 
ness of said Walker to said bank, and the assumption to 
pay the Bespham mortgage and the Pearson judgment." 

The dry-house lot was omitted and left out of the 
deed, because it was made apparent that the said Walker 
and wife would not make a deed to the said bank unless 
it was so omitted ; and because it was shown that the 
costs of a sheriffs sale would equal, if not exceed, the 
amount which the bank would receive from a sale of the 
dry-house lot ; and because she (Mrs. Watson) had ad- 
vanced about half the money to build the house thereon. 

No agreement between the two Mr. Ridgelys, two of 
the directors of the Farmers' Bank, and Mr. Walker, has 
been proved to have existed previous to the meeting at 
the house of Mr. Walker, spoken of by the witnesses, 
that the Farmers' Bank would take a conveyance of 
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Walker'6 real estate, sell the same and pay over the sur- 
plus of sales to Mr. Walker, after his indebtedness to the 
hank was discharged. No such agreement has been 
proved to have been made or mentioned by any of the 
parties present at said meeting ; and such an agreement 
is denied by the bank to have been made by it, or by any 
persons speaking for or on behalf of it. And such denial 
is also made by Dr. Kidgely, the president of the bank, 
and by Edward Eidgely, its attorney, witnesses in the 
cause ; but the inference, perhaps, is 6ought to be drawn 
from the declaration said by Mrs. Watson and Mr. Rich- 
ardson to have been made, both by Dr. Ridgely and Ed- 
ward Ridgley, that "all the bank wanted was its debt." 
and the remark made by Mr. Walker, he wanted the bank 
to be paid all he owed it. 

But it would be doing violence to the language U6ed 
on that occasion to establish a fact by inference, from 
language not remembered or denied, to support a theory,, 
or establish as a fact that which is conclusively disproved 
by other controlling facts and circumstances. 

It is proved that the board of directors of the bank,, 
after accepting the proposition of Mr. Walker, and after 
their acceptance had been notified to Mr. and Mrs. 
Walker, refused to accede to Mrs. Walker's proposition 
subsequently made to Edward Ridgely, attorney for the 
bank, that the bank should agree to pay over to her any 
surplus of sales of Walker's lands which should remain 
after the payment of Walker's indebtedness to the bank, 
and that said directors unanimously rejected said propo- 
sition ; and their rejection thereof was notified to both 
Mr. and Mrs. Walker before the execution of said deed. 

There is a very significant fact connected with this- 
matter, which is worthy of consideration. It nowhere 
appears in the bill or proofs in this cause that Mr. Walker 
ever refused to execute a deed to the bank in conformity 
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with his proposition to the bank, and which was accepted 
by it. It nowhere appears that he ever reconsidered hfo 
determination to sign such a deed. 

The whole difficulty in respect to the question of pay- 
ing over any surplus that might remain after the pay- 
ment of Walker's indebtedness to the bank to Mrs. 
Walker, and the delay in the preparation and execution 
of the deed, seems to have arisen out of the note ad- 
dressed by Mrs. Walker to the attorney of the bank, and 
which he laid before the board of directors at their sub- 
sequent meeting. 

This is said, not to censure the action of Mrs. Walker. 
She, as a prudent and sensible woman and wife, desired 
all the advantage of any contingency that might arise in 
the disposition of her husband's property by the bank. 
For this she certainly was not to be blamed, but to be 
commended. The result of this action, however, was the 
express refusal of the directors of the bank to agree to- 
the proposition, when formally made, to pay over any 
such excess of surplus to Mrs. Walker or any one else. 
And its nonagreement thereto rests, not in conjecture or 
inference, but rests in positive proof. 

I do not think, therefore, on the proofs in this cause,, 
that the deed from Walker and wife was procured by 
deception and fraud, as charged in the bill. I do not 
see how it can possibly be that when the complainant 
and his wife executed the deed, they should not have 
considered it an absolute deed in fee simple ; but I can 
readily perceive how it might have been possible for Mr. 
Walker, who had formerly, and for many years, been a 
depositor in said bank, and friendly in his personal rela- 
tions with the directors, to have indulged the hope that 
there would be a surplus from the sale of the property 
conveyed to the bank, after paying his indebtedness to it, 
and that the bank might (in the exercise of a generous 
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spirit) pay over to him such surplus. But generosity, 
simply as such, is not an enforceable equity ; its tribunal 
is in the human breast, and not in the courts of earth. 

But although the directors of the bank might have 
positively refused to pay over to Walker any surplus of 
sales of the real estate conveyed by him and his wife to 
the bank, which might remain after the payment of 
Walker's indebtedness to the bank, yet, if the principles 
of equity and good conscience, as administered in equi- 
table tribunals, make it inequitable that the bank should 
retain such surplus, and not pay it over to Walker, this 
court will decree that it shall do so, notwithstanding such 
refusal by the bank. 

Was there manifest unfairness by the bank in procur- 
ing the deed from Walker and wife ? Was Mr. Walker 
compelled in any manner to sell to the bank otherwise 
than from the want of a better purchaser? Did he sell 
to the bank for le68 than others would have given? Was 
the consideration for the conveyance inadequate and 
coupled with unfairness or oppression in any respect? 

These several questions must, in accordance with the 
proofs in this cause, be answered in the negative. 

As to inadequacy of price, there is no proof that any 
greater amount had ever been offered for the several par- 
cels. And the attempt to dispose of them by public sale 
by Walker, and the inability to realize an amount greater 
than that of the indebtedness to the bank, or even that 
amount, precludes the idea of such inadequacy of price, 
even if that is to be considered when not coupled with 
unfairness in a sale. 

I think it is manifest, from the reading of the testi- 
mony in this cause, that most, if not all, of the alleged 
surplus of sales was caused by the personal exertions and 
perseverance of some of the directors of the bank, and 
especially to those of Dr. Ridgely, the president. His 
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keen business tactics were displayed in his negotiations 
with Mr. Everests, the purchaser of the raillpond -tract, 
by which $1,000 were secured beyond the purchasers' 
ultimatum, constituting nearly one half of the surplus of 
sales remaining after deducting the amount of Walker's 
indebtedness to the bank, and the payment of the Bes- 
pham mortgage, and the Pearson judgment. Mr. Walker 
would have had no right to demand the exercise of such 
vigilance on his own part, and could not claim a right to 
appropriate to himself its advantages. 

There certainly was no expressed trust in this case. I 
do not consider that an implied one or a constructive 
trust arises or can be created from or out of the evidence 
in the cause. 

The decree is therefore in favor of the defendant. 
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Edward C. Leaky 

vs. 

Ann E. King and Mary Leary. 

New Castle, 8ept. T. 1887. 

Conveyance by betrothed woman, in fravd of marital 

rights. 

A court of equity will protect a husband against a voluntary convey- 
ance by his intended wife of all her estate, to the exclusion of 
the husband, made pending an engagement of marriage; even 
in the absence of express misrepresentation or deceit, and 
whether the husband knew of the existence of the property or 
not. 

Bill to set aside deeds. — The facts are stated in the 
opinion. 

Anthony Higgins for the complainant. 
James II. Hoffecker for the defendants. 

The Chancellor. — It sufficiently appears by the bill, 
answer, and proofs in this cause, that Lucinda Loper on 
or about the 5th day of August, 1876, was married to* 
the complainant; and that she afterwards died on or 
about the 29 th day of September, 1885. There were 
two children born to the husband and wife during their 
marriage. 

The said Lucinda Loper was in her lifetime and before 
her marriage with the complainant, seised and possessed 
of two certain lots or parcels of land and tenements situ- 
ate in the city of Wilmington, in this State, which are 
particularly described in the bill of complaint. After en- 
gagement of marriage by the said Lucinda with the said 
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complainant, during its pendency, and before the mar- 
riage, without the knowledge and consent of the com- 
plainant, the said Lucinda made, executed, and delivered 
a conveyance and deed of gift of the said lands and tene- 
ments to Ann E. King, one of the defendants. Ten 
days after the execution and delivery of the said deed, 
-and while the complainant was in ignorance of any deed 
or conveyance by the said Lucinda, she and the complain- 
■apt were married. Shortly after the death of said Lu- 
cinda, Ann E. King made, executed, and delivered a 
deed of all the said lands and tenements, without the 
knowledge of the complainant, to Samuel Culbert. It 
appears that no consideration for said conveyance was 
ever paid by the said Culbert to Ann E. King. 

One of the children of the said marriage died in the 
lifetime of its mother. Mary Leary, the other child, 
still survives. 

The alleged consideration of five hundred dollars, for 
the said deed, by Ann E. King to the said Samuel Cul- 
bert, has never been paid by the said Culbert to the said 
Ann E. King, nor was the same or any part thereof ever 
paid by the said Samuel Culbert and Ann E. King, or 
by either of them, to the complainant or to the said Mary 
Leary or to any one for the said Mary Leary. 

Culbert on the 4th day of April, 1887, for a nominal 
consideration, granted and conveyed the said two parcels 
of land and premises which had as aforesaid been con- 
veyed to him by Ann E. King, to the said Mary Leary, 
an infant of about five or six years of age. 

Ann E. King and the guardian of Mary Leary have 
answered the bill, and in respect to all material matters 
have confessed the facts, as stated in the bill, to be true. 

The bill prays, among other things, that the said deed 
of Lucinda Loper to Ann E. King may be decreed in 
fraud of the marital rights of the complainant, and void ; 
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that the said deed of the defendant Ann E. King to 
Samuel Culbert may be decreed to have been made in 
fraud of the rights of the complainant, and void ; that 
the said deed of the said Samuel Culbert to Mary Leary, 
the surviving infant child of the said marriage, be de- 
creed to be in fraud of the rights of the complainant, 
and void to the extent that the same shall be set aside 
for and during the lifetime of the complainant ; and that 
the complainant, as the husband of the said Lucii^da 
Leary, be decreed to have title to and possession of the 
said lands and tenements, as the tenant by the curtesy 
for and during his life. 

I must consider the statement of fact contained in the 
bill as sufficiently confessed and proved before me; and 
I have no hesitation in deciding what the decree in this 
case should be. This case must be ruled in accordance 
with the principles decided in the case of Chandler v. 
Hollingsworth, 3 Del. .Ch. 99. 

In that case Chancellor Bates said : " It is enough to 
say that this court will protect a husband against a vol- 
untary conveyance or settlement by the wife of all her 
estate to the exclusion of her husband, made pending an 
engagement of marriage, without his knowledge prior to 
the marriage ; even in the absence of express misrepre- 
sentation or deceit, and whether the husband knew of 
the existence of the property or not. The concealment 
of what it is the right of the husband to know, and what 
it is the duty of the wife to disclose, is itself fraud 
in law. It is a doctrine of equity, — not so fully de- 
veloped at the date of Strathmore v. Bowes, as now, — 
that the concealment, to the prejudice of another party 
with whom one is dealing, of facts which, if known to 
him, might affect his decision, and which there is an obli- 
gation arising out of the transaction to disclose, is a 
fraud. It is so treated in equity, without respect to the 
motive of the party in the concealment ; being what is 
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termed a constructive fraud. But whether a conveyance 
or settlement made under the circumstances I have stated 
is always void, or whether it may be sustained upon such 
equitable considerations as were admitted in the earlier 
English cases, and in St George v. Wake, 1 Mylne & K. 
610, — such as, the reasonableness of its provisions as 
being made for children of a former marriage, or its em- 
bracing only a part of the wife's estate ; or such as the 
husband's inability to make a settlement upon the wife, 
— I leave as questions open in this State until they arise 
judicially." 

I have no doubt that each and all of the afore-men- 
tioned deeds of conveyance were in fraud of the marital 
rights of the complainant, and that as against him and 
his rights they should be decreed fraudulent and void ; 
and I shall decree that he is entitled to a life estate, by 
the curtesy, in the said two several lots and parcels of 
land and premises. 

Lucinda, the wife of the complainant, was a poor, 
ignorant negress, and died possessed of no personal prop- 
erty. The said Mary Leary is an infant of very tender 
years, and was at the execution of said deeds and is now, 
perhaps, inoapable of any intention of fraud. Ann E. 
King was and is an ignorant woman, and denies, which 
perhaps is true, any intention of fraud. Samuel Cul- 
bert, a white man and the most guilty perhaps of 
fraudulent intention of any of the parties named in the 
proceedings before the court, is not a party to these pro- 
ceedings. The complainant is an ignorant negro, but he 
is entitled to his rights ; and I 6hall decree that he is un- 
affected iii those rights by any of the conveyances here- 
inbefore mentioned, and that as against his marital rights 
those conveyances were fraudulent and void. 

Let a decree be drawn accordingly. 
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Samuel Hutchison, Jr., 

VS. 

Samuel Roberts and Daniel Palmatory. 

Kent, Sept. T. 1887. 

.Sureties for y different debts of same principal; doctrine 
of contribution does not apply. 

1. Where there are two or more sureties for the same principal 
debtor, or for the same debt or obligation, whether on the same 
or different instruments, and one of them has actually paid or 
satisfied more than his proportionate share of the debt or obli- 
gation, he is entitled to a contribution from each and all of his 
co-sureties, in order to reimburse him for the excess paid over 
his share, and thus to equalize the common burdens. 

-2. The same doctrine applies and the same remedy is given between 
all those who are Jointly or jointly and severally liable on con- 
tract, or in the nature of contract. 

3. This principle does not apply where the debt or obligation for 
which there are two or more sureties for the same principal 
debtor is not the same. 

-4. One or more obligees in a bond of indemnity given to three per- 
sons by a principal debtor for whom they weijp severally sure- 
ties, but not for the same debt or obligation, and on different 
instruments, according to their liability as such sureties for the 
principal debtor, are not liable to account in equity to their co- 
obligee in said bond for the sale or assignment of their individ- 
ual interest in said bond of indemnity or judgment thereon, or 
for the money received from a purchaser of said interest for a 
valuable consideration. 

Bill for contribution. — The facts and questions pre- 
sented are fully stated in the opinion. 

C. H. B. Day, for the complainant: 
Choses in action are property. 1 Bouv. L. Diet. p. 
227; Whart. L. Diet. p. 142. 
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Bonds and mortgages pass under the designation of 
goods and chattels. 2 Wms. Exrs. E. H. Small's ed. 1841, 
p. 853, § 4; Anonymous, 1 Peere Wms. 267 ; JiyaU v. 
RoUe, 1 Atk. 176-182; 1 Bouv. L. Diet. 224, 563. 

Bonds were not assignable at common law, but are 
made so by the statutes of this State. An obligation 
given to two or more persons is joint, and suit must be 
brought by them jointly during their joint lives; after 
the death of any of them the right accrues to the surviv- 
ors and finally to the representatives of the last surviv- 
ors so far as respects the enforcing the claim against the 
opposite party, and each is not a creditor for his separate 
share. Duke of York's Laws, pp. 12, 210; Colonial 
Laws, p. 52; 1 Del. Laws, chap. 49, p. 117; Hall, Dig. 
1829, p. 42; p. 224, § 11; Code 1852, title 9, chap. 63, 
pp. 184, 185, §§ 8, 9; Id. chap. 105, p. 375; State Const. 
1792; 1 Del. Laws, art. 6, p. 41, § 11; Const. 1831, art. 6, 
T . 35, § 18; 2 Poth. Qbl. pp. 56-58; Whart. L. Diet. p. 
103; Lane v. Stacy, 8 Allen, 41; DoolitUe v. Dwight, 2 
Met. 561-563; Richardson v. Jones, 1 Ired. L. 296; 
Haughton v. Bayley, 9 Ired. L. 337. 

Bond is contract. Every contract derives it6 effect 
from the intention of the parties; that intention as ex- 
pressed or inferred must be the ground and principle of 
every decision respecting its operation and extent, and 
the grand object of consideration in every question with 
regard to its construction. 2 Poth. Obi. p. 35, No. 5, 
p. 39; Story, Cont. chap. 20, §§ 633, 634; Arlington v. 
Merricke, 3 Saund. *412; Liverpool Waterworks v. At- 
kinson, 6 East, 508. 

By the terms of the condition of the bond as expressed 
therein as follows: "Note: This bond is given as further 
security as my indorser on certain judgment bonds, and 
for the mutual benefit of each party named in the with- 
in obligation, according to liability for me as surety," — 
8 
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the obligees were joint owners of the bond; and all mon- 
eys received by sale and assignment or otherwise were the 
joint money of all of them according to their liability as 
indorser on certain bonds, and if one or more of them 
received from any source more than their proportionate 
part they were trustee or trustees for the others. It is 
immaterial whether it was the money of Mrs. Bewley or 
Mr. Bewley, or the money of a stranger — the doctrine 
of trusteeship applies. Any one or more of them could 
receive all or part, compromise the joint claim, release 
the debtor; and their co-obligees would be bound by it. 
Any general principle may be modified by agreement. 
Bering v. WincheUea, 1 Cox, Ch. 318; Butler v. Birkey, 
13 Ohio St. 514; Tyus v. DeJarnette, 26 Ala. 280; 
Brown v. Ray, 18 N. II. 102; Austinv. Hall, 13 Johns. 
286; Baughton v. Bayley, 9 Ired. L. 347; Fitch v. For- 
man, 14 Johns. 172; 1 Selw. N. P. 588; Scribner v. Ad- 
ams, 73 Me. 541-550; Goodman v. Northcutt, 24 Re- 
porter, No. 1; Doolittle v. Dwight, 2 Met. 561; .Pothier 
Obi. p. 474. 

Nathaniel B. JS?nithers for the defendants. 

The Chancellor. — The complainant, Samuel Hutch- 
ison, Jr., was surety for John II. Bewley, to one Tilgh- 
man Foxwell, in a judgment bond for the payment of 
$1,000. Samuel Roberts was surety for said Bewley to 
Charles Numbers in a bond, the debt of which originally 
was the sum of $1,000. 

Daniel Palmatory was surety for said Bewley to Wil- 
liam Sharp for the sum of $700. Bewley on the 12th 
day of October, 1878, executed a judgment bond to said 
Hutchison, Roberts and Palmatory in the 6um of $3,900> 
conditioned for the payment to them of the sum of 
$1,950. In the body of the bond there was a note in the 
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words: "This bond is given as further security as my 
indorser on certain judgment bonds, and for the mutual 
benefit of each party named in the within obligation, ac- 
cording to liability for me as surety." 

Judgment was entered on the bond so executed by 
Bewley in favor of his said'indorsers on the 14th day of 
October, 1878. The several sureties afterwards paid the 
several sums of money, respectively, for which they were 
respectively sureties. The sum paid by Hutchison on 
the 13th day of July, 1882, was $1,290. Samuel Rob- 
erts, on the 12th day of December, 1881, paid the sum 
of $630.05 principal and interest to Charles Numbers. 

Daniel Palmatory paid to William Sharp, on the 10th 
day of December, 1881, the sum of $875 principal and 
interest; and each of the sureties respectively took as- 
signments of the evidences of their indebtedness respect- 
ively, as sureties for said Bewley. 

On the 12th day of December, 1881, Daniel Palmatory 
assigned, transferred, and set over all his part, share, and 
interest in the judgment in favor of Samuel Hutchison, 
Jr., Samuel Roberts, and Daniel Palmatory versus John 
H. Bewley, unto Mary J. Bewley, wife of John H. Bew- 
ley, at her risk of collection, in consideration of the sum 
of $700, with interest thereon from October 10, 1878, 
that being the amount for which he, said Palmatory, was 
liable as surety for said John H. Bewley, and which had 
been paid by him. 

On the same day Samuel Roberts made a similar as- 
signment of his part, share, and interest in said judgment, 
for the sum of $630 (being the sum for which he was 
liable as surety for said John H. Bgwley, to Charles 
Numbers), unto the said Mary J. Bewley, wife of John 
Bewley, expressly at her risk of collection. The judg- 
ment of Samuel Hutchison, Jr., Samuel Roberts, and 
Daniel Palmatory v. John H. Bewley, was the same 
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judgment recovered by them against John H. Bewley on. 
the said bond, executed in their favor by Bewley to them 
as his sureties as aforesaid. 

It is not disputed, but in fact admitted, that the money 
so paid to Palmatory and Roberts as a consideration of 
their respective assignments in said judgment to Mary J. 
Bewley was her own individual and exclusive property 
and money, and not the money of John H. Bewley her 
husband. 

Hutchison has never received anything from anybody 
in consideration or payment of his share, part, and inter- 
est in said judgment of himself, Roberts, and Palmatory 
against Bewley, and has never made any assignment 
thereof to any person. It seems that John H. Bewley 
was, at the time he executed the said bond in favor of 
Samuel Hutchison, Jr., Samuel Roberts, and Daniel Pal- 
matory, and is now, insolvent. In his bill filed in this 
case Hutchison, the complainant, prays: 

"1. That the said Samuel Roberts may be decreed a 
trustee for your orator for the sum of $178.26, with in- 
terest thereon from the 12th day of Deceml)er, 1881; 
and that the said Samuel Roberts be decreed to pay to 
your orator the said sum of $178.26, with interest there- 
on from the 12th day of December, 1881. 

"2. That the said Daniel Palmatory may be decreed a 
trustee for your orator for the sum of $247.56, with in- 
terest thereon from the 12th day of December, 1881; and 
that the said Daniel Palmatory be decreed to pay to your 
orator the said sum of $247.56, with interest thereon 
from the 12th day of December, 1881. 

"3. That the said Samuel Roberts and Daniel Palmar 
tory may be decreed trustees for your orator for the sum 
of $425.82, with interest thereon from the 12th day of 
December, 1881; and that the said Samuel Roberts and 
Daniel Palmatory be decreed to pay to your orator the 
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said sum of $425.82, with interest thereon from the 12th 
day of December, 1881. 

"4. That the said Samuel Roberts may be decreed a 
trustee for your orator, for the excess he received beyond 
his just and equitable pro rata share or part which shall 
be found in the determination of this cause; and that he 
be decreed to pay the same to your orator, with interest 
thereon from the 12th day of December, 1881. 

"5. That the said Daniel Palmatory may be decreed a 
trustee for your orator, for the excess he received beyond 
his just and equitable pro rata share or part which shall 
be found in the determination of this cause; and that he 
be decreed to pay the same to your orator, with interest 
thereon from the 12th day of December, 1881. 

"6. That the said Samuel Roberts and Daniel Palma- 
tory may be decreed trustees for your orator, for the ex- 
cess they received beyond their just and equitable pro 
rata shares or parts which shall be found in the deter- 
mination of this cause; and that they be decreed to pay 
the same to your orator, with interest thereon from the 
12th day of December, 1881. 

"7. That the complainant may have such further or 
other relief as the nature of the case may require." 

The contention of the counsel for the complainant, if 
I properly understand him, is that the bond to Hutchi- 
son, Roberts, and Palmatory being joint, any payment by 
anybody for any interest therein, or as a consideration for 
the assignment of any interest therein, by any of the 
obligees therein, necessarily enures to the benefit of all 
the obligees in pro rata proportions, or according to 
their respective interests therein, as the several sureties 
of the said John H. Bewley. His idea seems to be that 
the bond itself being property, anything received on ac- 
count of any interest therein must be applied equitably 
for the benefit of all the obligees. 
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Now it is true that in one sense the bond executed by 
Bewley, in favor of Hutchison, Roberts, and Palmatory 
is property, but property not in Bewley, but the obligees 
in said bond; it is what is called a chose in action. As 
such it is payable to, assignable by, and descendible from, 
the obligees, beneficially, according to the interests of 
each therein. 

It is no property of John H. Bewley, nor assignable 
by nor transmissible from him. It is a burden or obliga- 
tion upon him which is legally enforcible against any es- 
tate he may have or acquire; and in ca$e of his death, 
remaining unpaid, it would not be assets of his estate, 
but would constitute a debt which the assets of his estate 
would be bound to pay. 

The only effect of .the assignment of his interest in the 
judgment against Bewley by Roberts to Mrs. Bewley 
was the substitution of her in his place, or rather to his 
interest therein as his assignee. The same may be said 
in respect to the assignment by Palmatory to her. These 
assignments in no respect operate as a payment by John 
H. Bewley, or discharge his obligation to pay any part 
of said judgment to any person entitled to any interest 
therein, whether as an original obligee or as an assignee 
of such obligee. The obligation of Mr. Bewley remains 
the same as to amount of payment on said judgment as 
it was at the time of the confession thereof. The bene- 
ficial interests therein have only in part been changed by 
the assignments made by two of the obligees to Mrs. 
Bewley at her own risk; so that since the assignments 
the beneficiaries in any money which may be received 
on said judgment are Samuel Hutchison, Jr., and Mary 
J. Bewley, and not Samuel Hutchison, Jr., Samuel Rob- 
erts, and Daniel Palmatory. 

But this in no manner affects the share and interest 
which Mr. Hutchison will be entitled to receive out of 
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the moneys which may be received hereafter from John 
Bewley or his estate on said judgment. 

I do not understand that it was denied in the argument 
that each of the obligees in said bond had such a benefi- 
cial interest therein as was in equity assignable. Indeed, 
no question could have been raised in this respect. The 
Tight is too clear to be questioned. The only contention 
is whether or not Mr. Hutchison, the complainant, is en- 
titled in equity to have a pro rata share, according to 
the condition of the bond from Bewley to Hutchison, 
Roberts, and Palmatory, of the money received by Rob- 
erts and Palmatory from Mrs. Bewley, as their assignee. 
If Hutchison is so entitled, it must be upon the equitable 
principle of contribution among individuals, subject to a 
•common burden, and where one bears more than his 
proper share thereof. 

This right of contribution in equity may be thus de- 
scribed: Where there are two or more sureties for the 
same principal debtor and for the same debt or obliga- 
tion, whether on the 6ame or on different instruments, 
And one of them has actually paid or satisfied more than 
his proportionate share of the debt or obligation, he is 
entitled to a contribution from each and all his cosure- 
ties, in order to reimburse him for the excess paid over 
his share, and thus to equalize their common burdens. 

The same doctrine applies and the same remedy is 
given between all those who are jointly and severally li- 
able on contract or obligation in the nature of contract. 
The right, however, may be controlled or modified by 
•express agreement among the cosureties or debtors. 
This doctrine of contribution rests upon the maxim, 
"Equality is equity." 

Although contribution is based upon general consider- 
ations of justice, and not upon any notion of an implied 
promise, a jurisdiction at law has become well settled 
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which is sufficient in all ordinary cases of suretyship or 
joint liability. 

The equitable jurisdiction, however, still remains and 
has some important advantages. All the cosureties and 
the principal debtor being parties to the equity suit, the 
liabilities of each, and their exoneration by the principal 
debtor, can be adjusted and established by a single de- 
cree. If one or more of the cosureties are insolvent, the 
plaintiff can in equity obtain a proportionate increase of 
contribution from the others that are solvent. It seems, 
however, that the surety must first resort to the princi- 
pal debtor, and that he can only compel contribution in 
equity when he has failed to obtain exoneration from the 
principal. In the case before me, however, it is admit- 
ted that John Bewley is insolvent. While the right to- 
contribution exists among sureties, exoneration exists as 
against the original debtor; and hence it follows that the 
payment made by the principal debtor to one or more of 
the sureties, or any assignment or receipt by such, of the 
lands, goods, chattels, rights, or credits of the principal 
debtor, will enure to the benefit equally of the other co- 
sureties to whom such an assignment or transfer has not 
been made; and they will be entitled to contribution by 
the sureties to whom such assignment or transference- 
may have been made. See 3 Pom. Eq. Jur. § 1418, and 
notes, where the authorities are very numerously cited. 

These principles conclusively show that the money,, 
property, and effects which have been received by one 
cosurety in discharge or payment of a debt of a principal 
or towards a relief from the payment of such debt must 
be the money, property, and effects of the principal 
debtor, and not those of a purchaser of an interest due 
in an obligation by the principal to the sureties or other 
persons. 

It is not even suggested in the present case that either 
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Roberts or Palmatory has ever received any monqy, prop- 
erty, or effects of John Bewley, the principal debtor, 
towards the payment of the principal debt or towards 
their relief for the payment of the same debt or obliga- 
tion. And it cannot be contended, successfully at least, 
that the money or other effects of Mrs. Bewley was sub- 
ject to the payment of any debt of John Bewley. She 
had a perfect right to do what she pleased with her own; 
to throw it away; to give it away; or purchase from any 
one any property or debt to which such pereon might be 
entitled, even these two sureties, Roberts and Palmatory r 
in an obligation due by her husband to Hutchison and 
themselves; and no principle of equity as administered 
in equitable tribunals can compel them to share the 
amount so received by them from her. 

The bill of complaint is dismissed. 
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William Cummins 

vs. 
Noble T. Jerman. 

Kent, Sept. T. 1887. 

Evidence; rules of court; answer under oath. 

By force of the rules of this court, when the allegations of the bill 
are sustained by a single undiscredited witness the complainant 
will be entitled to prevail as against a sworn answer, where no 
interrogatories were annexed to the bill and an answer under 
oath was not required. 

Bill fob an injunction. — The bill in this case is filed 
to restrain the collection of a debt, evidenced by judg- 
ment, from William Cummins, the surety therein, by 
Noble T. Jerman, to whom said judgment was confessed. 

The bill states that Isaac D. Hamilton and William A. 
Cummins, they doing business under the firm name of 
Hamilton & Cummins, on or about March 17, 1885, exe- 
cuted and delivered their joint and several judgment 
bond to Noble T. Jerman, for the real debt of $900, 
bearing date the day and year aforesaid and pa3 r able, 
with interest thereon, on or about the 17th day of June, 
1875 ; that William Cummins at the special instance and 
request of said Hamilton & Cummins became their 
surety in said judgment bond ; that said Cummins exe- 
cuted the bond for the sole benefit of said Hamilton & 
Cummins and as their surety only ; that 'said Jerman on 
the 15th day of March, 1877, entered judgments sever- 
ally and caused execution thereon to be executed against 
said William Cummins, the surety, and caused his prop- 
erty be seized and levied upon ; that Jerman afterwards 
agreed with Isaac D. Hamilton, acting for himself and 
partner, in consideration of the sum of forty-five dollars, 
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to forbear the collection of said debt for the period of 
one year; that the said agreement and payment of 
money by the 6aid Hamilton and Cummins, his partner, 
was without the privity and consent of William Cum- 
mins, the surety, and that by reason thereof the said 
surety was greatly damnified; that said Hamilton & 
Cummins were doing business as merchants, and had pos- 
session of a large stock of goods and merchandise at the 
time that such extension of one year was given to them 
. in consideration of the payment by them to said Jerman 
of forty-five dollars as aforesaid ; and that said Hamilton 
<fc Cummins afterwards became insolvent and unable to 
pay the said judgment to the said Jerman ; and that By 
reason of such extension ef one year of the time for the 
payment of said debt for the consideration aforesaid, the 
said surety became and was wholly released, exonerated, 
and discharged from all liability on said bond or on the 
judgment entered thereon. 

The said William Cummins, surety aforesaid, the com- 
plainant in this cause, prays that the said Noble T. Jer- 
man, the defendant, may be perpetually enjoined from 
all further proceedings on the said judgment or on the 
execution thereon issued, and from the collection of the 
same or any part thereof out of the complainant. 

Jerman, in his answer, admits the execution and deliv- 
ery of the bond and the entry of judgments thereon, but 
denies that such extension of time was given in consider- 
ation of the payment of the sum of money as aforesaid ; 
he denies that any agreement or understanding was had 
between himself and the said Isaac D. Hamilton that he 
would either forbear to collect the moneys secured by 
the said judgment bond, or give further time for the 
payment thereof, or that the collection of the same 
should be deferred or postponed for the period of one 
year, or any other time, in consideration of the promise 
to pay to him the sum of forty-five dollars or any other 
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sum of money whatever ; and also denies that the said 
sum of forty-five dollars or any other sum was ever paid 
to him in pursuance of any such pretended understand- 
ing and agreement between the said Isaac D. Hamilton 
and himself respecting further time for the payment of 
the moneys secured by the said bond. 

Edward Ridgely and James L. Wolcott for the com- 
plainant. 

i\T. B. Smithers and George V. Massey for the de- 
fendant. 

The Chancellor. — No interrogatories were annexed 
to or accompanied the bill of complaint. The answer of 
the defendant was not required to be under oath ; and 
although it was in fact made under oath, under our rules- 
of court it cannot be used as evidence in behalf of the 
defendant. If it contains any admissions of facts, those 
admissions may be used against the party making them. 

Except for our rule of court on this subject, the 
answer of Jerman, being responsive to the statements of 
the bill, would be evidence for him : and it would be 
necessary to overcome that answer by the testimony of 
two witnesses, or the testimony of one witness and such 
strong corroborating circumstances as would in effect 
amount to the testimony of an additional witness. Such 
being our rule of court, I must therefore in the decision 
of this case be governed solely by the testimony in the 
cause. 

Isaac D. Hamilton has been examined as a witness- 
on behalf of the complainant, and his testimony fully 
sustains the allegations of the bill. He has not been dis- 
credited as a witness, and I am therefore compelled to 
decree in favor of the complainant, and order that a per- 
petual injunction issue as prayed by the bill. 

Let a decree be drawn accordingly. 
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-John H. Hoffecker, Administrator <?. t. a. of Horace 
Dryden Clark, Deceased, 

Horace Clark, Dryden O. Clark, Mary M. Clark, 
and Walter F. Clark. 

Kent, March T. 1888. 

Will; construction; sale to pay debts. 

1. A will construed and held to create a trust as to certain bank 
and municipal stocks, and the administrator cum tesiamento 
annexo instructed to assign such stocks to the persons who 
may be appointed trustees in the place of those named in the 
will, who had declined to serve. 

'2. The personal property designated by the will for the payment 
of debts and expenses, and that not specifically devised being 
insufficient for the purpose, the administrator cum testamento 
annexo is ordered to sell so much of certain bank stock de- 
vised in trust for testator's children as may be necessary for 
payment of debts and expenses. 

Bill filed by the complainant for instructions as 
to his duty under the will of the decedent. — the 
bill in this case states that Horace Dryden Clark, late of 
the town of Smyrna, in Kent County, deceased, made 
and published his last will and testament on the seven- 
teenth day of April, A. D. 1886, which was, after his 
death, duly admitted to probate in the proper office at 
Dover; that Horace Clark, one of the defendants, and 
James Tasker, of Montreal, in the Dominion of Canada, 
were nominated as executors of said will, but severally 
renounced such executorship, and thereupon letters of 
Administration with the will annexed were in due form 
granted unto John H. Hoffecker, the said complainant. 

That, inter alia, the said testator was possessed of 
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three hundred and fifty-five (355) shares of the public 
fund of the city of Montreal of the par value of one 
hundred dollars ($100) per share ; also of one hundred 
and ninety-six (196) shares of the capital stock of the 
Bank of Montreal, of the par value of two hundred dol- 
lars ($200) per share; and also of two hundred and fifty 
shares of the Canadian Bank of Commerce at Toronto, 
of the par value of fifty dollars per share; that as to the 
said securities the said testator made the following pro- 
visions in his will, to wit: 

"I give, devise, and bequeath to my daughter Mary, 
during her natural life, one third of the interest and div- 
idends on all my stock in the Bank of Montreal and all 
the 4 per-cent stock against the city of Montreal, and 
after her death one third of the stock itself 1 give to her 
children. 

"I give to my son, Walter, during his life, one third 
of the interest and dividends on all my stock in the bank 
of Montreal, and all the 4 per-cent stock against the city 
of Montreal, and after his death I give one third of the 
stock to his children. 

"I give to my son Dryden one third of the interest and 
dividends on all my stock in the Bank of Montreal and 
all the stock against the city of Montreal, and after his 
death I give one third of the stock itself to his children. 

"In case of the death of either one or two of said 
named Mary, Walter, or Dryden without children living, 
then the survivors or survivor, as the case may be, shall 
have all of said city and bank stocks, and, in the event 
that none of said three children shall leave any issue 
living, the said 6on Horace shall have said stock, if he is 
alive, but if not alive his children shall have it. Neither 
of said children Dryden, Mary, nor Walter shall have 
power to hypothecate or mortgage, incumber, sell, or 
place any lien upon any dividends, or any bonuses on the 
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stock of the Bank of Montreal nor stock of the city of 
Montreal or interest or stock against the city of Montreal. 

"I give all my stock in Canadian Bank of Commerce 
at Toronto to my executors or administrators in trust in 
four equal parts for my said children, Mary, Dryden, 
Walter and Horace, except fifty dollars a year shall be 
taken from the dividends and paid to William II. Clark, 
. commencing on the first day of January after my decease 
and to continue for five years, if said William lives so 
long after my decease, but if said William dies sooner 
than five years after my decease then said payment of 
fifty dollars per year shall cease. After the lapse of five 
years, or upon the sooner death of said William, said 
trust shall end and said Bank of Commerce stock shall 
go absolutely and without limitation in four equal shares 
to my said four children, Mary, Dryden, Walter, and 
Horace. 

"The above bequest of said William 6hall be in lieu and 
satisfaction of all claims whatsoever he may attempt to 
set up against me or my estate." 

That the said testator specifically bequeathed all the 
personal securities constituting his personal estate, except 
a very insignificant part thereof, and subsequently in his 
said will made the following provision: "All the per- 
sonal property that I own or have any interest in not 
given away or disposed of in some part of this will, I 
give to my three youngest children, Dryden, Mary and 
Walter, which shall be a fund in the executor's hands to 
pay any just claims against me, to defray the expenses of 
administration, funeral expenses, and charges." 

That subsequently in the said will the testator did pro- 
vide as follows: "I appoint William Doran, of Montreal, 
trustee for my son Dryden; I appoint George W. Ste- 
vens, of Montreal, trustee for my daughter Mary; and I 
appoint Thomas Workman, of Montreal, trustee for my 
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son Walter." That each of the said persons so designated 
as trustees have declined to accept the said trusts and 
have formally renounced the same. That the personal 
estate, other than that so specifically disposed of, is 
wholly insufficient for the payment of the debts and ex- 
penses of administering the estate. 

Prayers are: (1) answer; (2) that the complainant 
may be fully instructed and directed as to his duties un- 
•der said will and as to the manner of their execution; 
43) general relief; (4) subpoena. 

The answer of all the defendants admits the truth of 
the allegations contained in the bill. 

George V. Massey and N. B. Smithers, for the com- 
plainants. 

James Pennewitt, for the defendants. 

The Chancellor. — A trust is created by the will of 
Horace Dryden Clark as to the stock in the Bank of 
Montreal and the 4 per-cent stock of the city of Montreal, 
by the said will bequeathed; and I instruct and direct 
the complainant to assign the said stocks to such person 
•or persons as may be hereafter duly constituted and ap- 
pointed trustee or trustees in the room and stead of the 
several persons named in the said will as trustees who 
have heretofore renounced and declined to assume the 
said trusts; and I also direct the complainant to sell so 
much of the stock of the Canadian Bank of Commerce, 
bequeathed by the said will, as shall be necessary to pay 
the debts and expenses connected with the administration 
of the said estate (after applying such funds of the estate 
not otherwise disposed of as remain in his hands), and 
-also the costs and expenses incident to this proceeding. 
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Sidney B. Mason, Trustee, 

vs. 

Joseph H. Baily et al. 

New Castle, March T. 1888. 

Witts; devise to " heir" " right heir" " heir at law; " 
who take. 

1. If a devise be made lo the "heir," "right heir," "heir at law," of 
a testator, and there be a person when the disposition of the will 
takes effect who answers that description, no other person can 
take, unless by plain declaration in other parts of the will the 
testator intends that some other person shall take, and sufficient- 
ly identifies him. 

H. This is the rule also, where the devise is made to the heir, right 
heir, heir at law, of another person by a testator. 

3. A bequest of personalty to the right heirs or to the heirs at law of 

an individual prima fade goes to such heir as persona designata, 
whether the bequest be to the heirs of the testator or of a 
stranger. 

4. If a gift be made to one for life, with remainder to his right heirs, 

the heir in the strict sense is entitled. 

•5. If a bequest of personal property is made to A, to receive the in- 
come, dividends, and profits, and to pay over the same to B for 
her life and immediately after the death of B to assign and pay 
over the principal sum to the right heirs of B— the right heirs of 
. B alone can take, to the exclusion of the husband of B— and 
to the exclusion of the administrator of B. 

4. The right heir of a person deceased is he of the blood of such de- 
ceased upon whom the law casts the inheritance. 

7. A husband is not the right heir of his deceased wife, in the strict 
and primary sense of that term. 

$. An administrator is not a right heir, in the strict and primary 
meaning of that term, of a person dying intestate. 
9 
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Bill for the construction of a will. — The facts of 
the case and the material portions of the will in question 
are set forth in the opinion. 

W. C. Spruance and Charles M. Curtis, for Arthur 
H. Grimshaw, one of the defendants : 

By the purchase of a burial lot in a cemetery, the lot 
holder acquires no interest or estate in the land, but ac- 
quires only a license or privilege to make interment and 
erect monuments, etc. Kincaid's Appeal, 66 Pa. 411; 
People v. St. Patrick' 8 Cathedral, 21 Hun, 184; Buffalo 
City Cemetery v. Buffalo, 46 N. Y. 503; Partridge v. 
First Independent Church, 39 Md. 631. 

Nor will a lot holder acquire any interest in the soil, 
although the certificate given him by the cemetery com- 
pany styles him as "proprietor," and although it purport 
on its face to be a conveyance to him and his heirs for- 
ever. Partridge v. First Independent Church, supra; 
Richards v. Northwest Protestant Dutch Church, 32 
Barb. 42. 

Such a right is neither land, tenement, nor heredita- 
ment. Ibid. 

The right of burial is not an estate, but a contract 
privilege. Craig v. First Presby. Church, 88 Pa. 
42, 54. 

The privilege of burial comes to the family of the de- 
ceased lot holder, not as property or by virtue of any 
principles of law applicable to descent of the property of 
a dead person, but because such was the contract between 
the lot holder and cemetery company; viz., that a burial 
place should be secured for the lot holder and his fam- 
ily. Cases, supra. Therefore the trust fund consisted 
of personalty alone. 

Whether the gift be original or substitutional, a be- 
quest of personal property to the "heirs of A" is a gift 
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to those who would be entitled to personal estate under 
the Statute of Distributions. Houghton v. Kendall, 7 
Allen, 76; Scudder v. Vanarsdale, 2 Beas. 109; Welsh v. 
Crater, 32 N. J. Eq. 177; Ferguson v'. Stuart, 14 Ohio, 
140; Corbitt v. Corbitt, 1 Jones, Eq. 117; Nelson v. Blue, 
63 N. C. 660; Jtain* v. RarUee, 9 Rich. L. 501; Eddlngs 
v. Z&ng, 10 Ala. 203; Haschall v. Cox, 49 Mich. 435. 

In those States where the husband is, by the Statute 
of Distributions, entitled to succeed to the personal estate 
of his deceased wife in case she dies intestate, he will be 
entitled to a bequest to the "heirs" of his wife. Gibbons 
v. Fairlamb, 26 Pa. 218; Sweet v. Dutton, 109 Mass. 
589: Eby's Appeal, 84 Pa. 241; Richards v. Miliar, 02 
111. 417; Eddings v. Long, 10 Ala. 203. 

By the Statute of Distributions of Delaware, "if the 
intestate be a married woman at the time of her death, 
her husband shall be entitled to the whole of such resi- 
due." Rev. Code, chap. 89, § 32, p. 548. 

In this State the husband is recognized as an "heir" 
of his deceased wife as to personal property, because he 
is as much a distributee as a child or father. 14 Del. 
Laws, chap. 550, § 5, Rev. Code, p. 479. 

Assuming it to be a mixed fund, by the terms of 
the will Mrs. Grimshaw took in her lifetime, by the 
operation of the -rule in SJiettey's Case, an equitable es- 
tate in fee simple in so much of the fund as was real 
estate, and .became the absolute owner of so much of the 
fund as was personal estate; and upon her death intestate 
her said equitable estate in the land descended under the 
intestate laws of this State, and the personalty belongs 
to her administrator. 

This is not a rule of intention, but an inexorable rule 
of law which operates " notwithstanding the clearest in- 
dication of the intention of the donor to the contrary." 
Jordan v. Adams, 9 C. B. N. S. 497. 
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The rule was recognized and declared to be the law in 
Griffith v. Derringer , 5 Harrington, 284. 

The rule also applies to a bequest of personal property 
with similar words, indicating an intention to vest in the 
first taker a life estate, with a remainder to his heirs. 
Elton v. Eason, 19 Ves. Jr. 78; Williams v. Lewis, 6 H. 
L. Cas. 10, 13 ; Coon v. Rice, 7 Ired. L. 217 : Home v. 
Lyeth, 4 Harr. & J. 431. 

The rule in Shelley's Case applies to equitable as well 
as legal estates ; but the estate of the ancestor and the 
limitation to the heirs must be of the same quality, i. e., 
both legal or both equitable. 2 Jarm. Wills, 335 et seq. 

The Statute of Uses does not apply where the trustee 
is invested with any active duty. Barker v. Greenwood, 
4 Mees. & W. 429; Ware v. Richardson, 3 Md. 508. 

Courts will always, If possible, vest the legal estate in 
the trustee, in cases where the beneficiary is a married 
woman, so that the Statute of Uses will not convey the 
legal estate to her and so bring the estate within the con- 
trol of her husband. Ware v. Richardson, 3 Md. 505 ; 
Rowen v. Chase, 94 U. S. 812, 24 L. ed. 184 ; Harton v. 
Barton, 7 T. R 652. 

The trust for the use of a married woman requires the 
legal estate to be in the trustee throughout, L e., both 
during the life estate and the estate in remainder. Har- 
ton v. Harton, supra; Brown v. Whiteway, 8 Hare, 
145. 

Applying either or both of these rules to this case, the 
legal estate would vest throughout in the trustee, and 
Mrs. (xrimshaw would take an equitable life estate fol- 
lowed by an equitable limitation to her heirs in remain- 
der, which would vest in her an equitable estate in fee 
simple. 

A trust " to convey " is an active, special trust, which 
requires that the legal estate should vest in the trustee. 
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Shelley v. Edlin, 4 Ad. & El. 582 ; Barker v. Green- 
wood, 4 Mees. & W. 429 ; Garth v. Baldwin, 2 Ves. Sr. 
646 ; Booth v. Field, 2 Barn. & Ad. 564 ; Noble v. Boh 
ton, 11 Ad. & El. 188; Sears v. Russell, 8 Gray, 89; 
IFaro v. Richardson, 3 Md. 505 ; Kirklcmd v. Cte, 94 
111. 400. 

A trust for one for life, with remainder to such per- 
sons as the life tenant should by will appoint, is such #n 
active trust as requires that the legal estate should vest 
in the trustee throughout. Doe v. Hicks, 7 T. R. 433 ; 
Brown v. Whiteway, 8 Hare, 145; Shelley v. Edlin, 
supra. 

The Statute of Uses in force in Delaware is as follows : 
the legal estate shall accompany the use and pass with it. 
Rev. Code, p. 500. 

The courts have, to some extent, applied to trusts of 
personalty the rule applicable to trusts of realty, and 
have held that the statute transferred the use into pos- 
session. Yet if the trust be an active trust, the statute 
does not apply. Ilarley v. Plaits, 6 Rich. L. 310-315 ; 
Denton v. Denton, 17 Md. 403. 

The same rule of law must be applied to realty and 
personalty when in a given case they are given together 
by a general gift of residue. Elton v. Eason, 19 Yes. Jr. 
73; King v. Beck, 12 Ohio, 390; Aker v. Aker, 23 N. 
J. Eq. 26; Cockins' Appeal, 1 Cent. Rep. 890, 111 Pa. 
26. 

In such case when the rule in Shelley's Case applies 
the absolute interest in the personalty goes to the life 
tenant, and at his death intestate his administrator will 
be absolutely entitled. Elton v. Eason, and King v. 
Beck, supra. 

By the law in relation to the property of married 
women in Delaware, Dr. Grimshaw is entitled to one 
half of all his wife's real estate for his life. 15 Del. 
Laws, chap. 550, § 5, passed April 9, 1873. 
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In construing the words of the trust " to convey to 
the right heirs of the said Ann Elizabeth Grimshaw, 
their heirs and assigns forever," the words " their heirs 
and assigns forever " are to be regarded as superfluous. 

Superadded words of limitation are not sufficient to 
convert words of limitation to which they are added into 
words of purchase. 2 Jarm. Wills ; PhysicFs Appeal, 
50 Pa. 128 ; Nice's Appeal, Id. 143. 

The intervention of the power did not affect the oper- 
ation of the rule; and since the power was not exer- 
cised it is as if it had not been inserted at all. Brown 
v. White way , 8 Hare, 145; Physicists Appeal, supra; 
Doe v. Martin, 4 T. E. 64; Brown v. Benshaw, 57 
Md. 67. 

Wittard Saulsbury, Jr., for Joseph H. Baily, Edith 
B. Value, Sidney B. Mason, and Henry B. Nones, guar- 
dian ad litem of James E. Baily, defendants : 

The intention of the testator, gathered from the whole 
will and the circumstances under which he made it, is to 
govern the construction. 

Even though unreasonable, the intention of the testa- 
tor, if it violates no principle of Jaw or morality, is the 
guide in giving effect to a will. Den v. McMurtrie, 15 
K". J. L. 287; 4 Kent, Com. 535, 537; Smith v. Bell, 
31 U. S. 6 Pet. 75, 8 L. ed. 325 ; Welch v. Ruse, 49 
Cal. 501, 509. 

The words "right heirs" should have their strict 
technical meaning. Theob. Wills, 273; Burges v. 
Thompson, 13 K. I. 712 ; 4 Kent, Com. 551 note (a); 1 
Co. Litt. * 503, and cases hereafter cited. 

Technical words must be taken in their technical sense, 
in the absence of explanation on the face of the will. 
Wigram, First Proposition, p. 58, § 21 ; Id. Second 
Proposition, p. 6Q, § 24 ; Clark v. Mosely, Kich. Eq. 
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396, 400-402 ; Luce v. Dunham, 69 N. Y. 39 ; Moun- 
<sey v. Blamire, 4 Russ. 384-387 ; Brearley v. Brearley, 
1 Stockt. 24, 25 ; Slwre v. TFi&wi, 9 Clark & F. 525. 

This, however, is not to override the testator's inten- . 
tion, but to effectuate that intention. Langham v. San- 
ford, 2 Meriv. 22. 

Our courts have thus taken technical words in con- 
struing wills. Kean v. Hoffecker, 2 Harrington, 103- 
116. 

If from the words of a will the intention is a matter 
of doubt, the words must be construed according to their 
legal import. Annable' v. Patch, 3 Pick. 360, 363. 

Specific words in a will must have the technical effect 
derived from usage and sanctioned by decisions. Haw- 
ley v. North Hampton, 8 Mass. 3, 38, 39; Ide v. Ide, 5 
Mass. 500; Myers v. Eddy, 47 Barb. 263-266. 

Heirs are those of the kindred of a decedent upon 

whom the law casts the inheritance immediately upon his 

decease. Dodge's Appeal, 106 Pa. 220; 2 Bl. Com. 201; 

Williamson v. Williamson, 18 B. Mon. 329; Smith v. 

Butcher, L. R. 10 Ch. D. 116. 

The word "heirs" must be construed in its strict tech- 
nical meaning, unless the contrary intent plainly appear 
in the will. Ivins > Appeal, 106 Pa. 176; Dodge's Ap- 
perd, Id. 220; Love v. Buchanan, 40 Miss. 758; Gold v. 
Judson, 21 Conn. 616; Band v. Butler, 48 Conn. 298; 
Leake, Property in Land, 161, 162. 

It is incumbent upon those who contend that the lan- 
guage of th6 testator is not to be understood according 
to its natural and literal meaning to exhibit some solid 
and satisfactory reason why the words employed are not 
to be understood in their clear, plain, and literal signifi- 
cation. Roddy v. Fitzgerald, 6 II. L. Cas. 877; Wil- 
liamson v. Williamson, 18 B. Mon. 329. 

The heir will take under a bequest as persona designa- 
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ta. De Beauvoir v. DeBeauvoir, 3 H. L. Cas. 524; 
Mounsey v. Blamire, 4 Russ. 384-387; Bowers v. Por- 
ter, 4 Pick. 209. 

A bequest of personalty to the right heirs or to the 
heirs at law, or to the next heir of an individual, prima 
fade, goes to 6uch heir as persona designata whether the 
bequest be to the heirs of the testator or of a stranger. 
Theob. Wills, 273. 

Equity considers that done which should have been 
done. Chamberlain .v. Taylor, 105 N. Y. 630, 7 Cent. 
Rep. 292"; White v. Howard, 46 N. Y. 162. 

This trust estate consists of both personal and real 
property, viz., the stocks and bonds and the cemetery 
lot, and they are sufficient in law to give to this trust 
estate the character of a mixed fund. 

The rule that a bequest of personalty to the " right 
heir," or "heir at law" goes to such "heir" as pe?*so?ia 
designata applies a fortiori to a mixed fund; and in such 
case the heir will take all and the next of kin nothing. 
Theob. Wills, 273; DeBeauvoir v. DeBeauvoir, 3 H. L. 
Cas. 524; Boyddl v. GoUgktly, 14 Sim. 327, 346; Tod- 
hunter v. Thompson, 26 Weekly Rep. 883; Gwynne v. 
Muddoek, 14 Ves. Jr. 488; Roper, Leg. 93 (3). In the 
same way if the gift is to A for life, with remainder to 
his heirs, the heir in the strict sense is entitled. Theob. 
Wills, 273; citing lie Dixon, L. R. 4 Prob. D. 81; Smith 
v. Butcher, L. R. 10 Ch. D. 113. 

Right heirs are those who would have taken real 
estate, and not those who would be entitled under the 
Statutes of Distribution. Gordon v. Small, 53 Md. 550. 

The word "heir" when applied to the succession of 
personal estate has frequently been construed to mean 
"next of kin." Wigram, Wills, O'Hara's ed. 304; Gitr 
tings v. McDermott, 2 Mylne & K. 69, 70, 76,78; Vaux 
v. Henderson, Jac. & W. 388, note; Welsh v. Crate?*, 32 
N. J. Eq. 177; Roper, Leg. 89. 
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"Next of kin" means nearest in blood relation, and 
excludes the husband and wife. 2 Jarra. Wills, 643; 
Wright v. M. K Church, Hoffm. Ch. 211-213; Hawk. 
Wills, 97; Tillman v. Dams, 95 N. Y. 29, 30,^47 Am. 
Eep. 1; Murdoch v. Ward, 67 N. Y. 392, 393; Wilkin* 
v. Ordway, 59 N. "H. 378; McKinney v. Mellon, & 
Houston, 278. 

Neither the husband nor the wife takes as next of kin 
under the statute. Garrich v. Camden, 14 Ves. 372- 
376, 381-386; Theob. Wills, 276; BoydeU v. GolighUy, 
14 Sim. 338, 347; Watt v. Watt, 3 Ves. Jr. 244; Green v. 
Hudson River B. Co. 32 Barb. 25, 28; Drake v. Gil- 
more, 52 N. Y. 389; Bailey v. Wright, 18 Ves. Jr. 52. 

The husband and wife are not heirs or next of kin to 
each other, within the ordinary meaning of a will. Ivinf 
Appeal, 106 Pa. 176; 2 Kent, Com. 136; 2 Jarm. Wills* 
653, 666; Dodge"* Appeal, 106 Pa. 216; Luce v. Dun- 
ham, 69 N. Y. 36-45. 

The power of appointment in the wife did not in any 
sense vest the property in her. Field v. Hitchcock, 17 
Pick. 182, 183; Grosvenor v. Bowen, 15 K. 1. 549, 4 New 
Eng. Rep. 760, 761; 2 Kent, Com. 324; Westcott v. Cady y 
5 Johns. Ch. 334. 

Personal property may be limited over after a bequest 
for life by way of executory bequest. Pepper v. War- 
rington, 4 Harrington, 55. 

Where a will is capable of two interpretations that one 
should be adopted which prefers those of the blood of 
the testator to strangers. Wood v. Mitcham, 92 N. Y. 
375, 379; Scott v. Guernsey, 48 N. Y. 106. 

Where the intention of the testator is doubtful the 
motive has an important bearing. Hilliard v. Kearney, 
1 Busb. Eq. 221; Smith v. Bell, 31 U. S. 6 Pet. 75, 77, 
8 L. ed. 325, 326. 

The law favors that construction of a will which will 
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not tend to disinherit the heirs, unless the intention to do 
so is most clearly expressed. Scott v. Guernsey, 48 N. 
Y. 121; Hupp v. Eherly, 79 Pa. 141; Bender v. Die- 
trick, 7 Watts & S. 284; Wright v. Hicks, 12 Ga. 155; 
Howard v. Ame7 % ican P. Soc. 49 Me. 288; Hitchcock v. 
Hitchcock, 35 Pa. 393, 400; Hayden v. Stoughton, 5 Pick. 
528, 536; Schauber v. Jackson, 2 Wend. 13; French v. 
JPIlhenny, 2 Binn. 13. 

Courts will not permit a single uncertain cause to de- 
feat the general intent of the testator. Baxter v. Boa- 
ter, 122 Mass. 87; Smith v. Bell, supra. 

The property never being vested in Mrs. Grimshaw, in 
whole or in part, the marital rights of Dr. Grimshaw 
cannot attach; neither can he claim any part of it as her 
administrator or in any way under our Statute of Distri- 
butions. 

The Chancellor. — By his will, dated February 6, 
1869, Joseph T. Baily, after providing for the payment 
of his debts and funeral expenses and the expenditure of 
$500 by his executors in the construction of the family 
vault, disposed of the rest, residue, and remainder of his 
estate, real, personal, and mixed, whatsoever and where- 
soever the same might be, into six equal parts. 

The particular clause of the will under which the con- 
tention in this cause arises is as follows: "Another equal 
one-sixth part thereof I give, bequeath, and devise unto 
Sidney B. Mason, in trust to pay the income, dividends, 
and rents accruing thereto (after deducting all reasonable 
expenses) to her sister, my daughter Ann Elizabeth Grim- 
shaw, for and during the term of her natural life; and 
immediately after the decease of the said Ann Elizabeth 
Grimshaw, then to convey the said equal one-sixth part 
thereof according to the order and direction of the last 
will and testament of the said Ann Elizabeth Grimshaw 
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or according to the order and direction of an instrument 
in the nature of the last will and testament executed by 
the said Ann Elizabeth Grimshaw, in the presence of at 
least two witnesses, and on the failure of such last will 
or testament or instrument, then to convey the same to 
the right heirs of the said Ann Elizabeth Grimshaw, their 
heirs and assigns forever." 

The fourth item of the will was as follows : "I au- 
thorize and empower my executors hereinafter named or 
the survivor, of them, should it be deemed necessary, in 
making distribution of my estate according to this my 
will, to sell and convey any or all of my estate, either at 
public or private sale, for the best price that can be ob- 
tained, and deed or deeds in fee simple to the purchaser 
or purchasers thereof, or other conveyances or transfers 
to make, execute, and deliver." 

The testator appointed Joseph T. Baily and Sidney B. 
Mason executors. 

Letters testamentary were granted to the executors 
January 29, 1874. 

Testator left to survive him children — both sons and 
daughters. 

Ann Elizabeth Grimshaw, cestui que trust, died Aug- 
ust 16, 1884, intestate and without issue, without having 
executed any instrument in the nature of a will as pro- 
vided for by said will of testator, leaving to survive her 
her husband, Arthur H. Grimshaw, and Joseph II. Baily, 
a brother, and Sarah B. Mason and Edith B. Value, sis- 
ters, and James G. Baily, and B. V. Baily, nephews, all 
of whom are defendants. 

Arthur H. Grimshaw, the husband, claims the whole 
trust estate as right heir of his deceased wife, and also as 
her administrator. 

The brothers, sisters, and nephews of Mrs. Grimshaw 
claim the one 6ixth of the testator's estate, which was 
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given, bequeathed, and devised to Sidney B. Mason for 
her as aforesaid. 

There is no proof of the nature, character, and descrip- 
tion of the property and estate of the testator, at the date 
of his will. 

It seems, from the statement of counsel on all sides, 
that at the time of his death the testator owned two bu- 
rial lots in Brandy wine Cemetery and a considerable per- 
sonal estate. 

The bill in the cause is filed by the trustee for instruc- 
tions as to the meaning of the will. There is nothing in 
the context or other parts of the will of Joseph T. Baily, 
the testator, to explain whom he meant by the right heirs 
of Ann Elizabeth Grimshaw. 

The devise and bequest to her and her right heirs be- 
fore recited must of course speak for itself; and we are 
in no respect otherwise enlightened as to" its true mean- 
ing and construction. 

"In the construction of devises," says Chancellor Kent 
(Commentaries, vol. IV., 537), "the intention of the testa- 
tor is admitted to be the pole star by which the courts 
must 6teer; yet that intention is liable to be very much 
controlled by the application of technical rules and the 
superior force of technical expressions." And in a note 
to this remark it is said "that the rule is understood to- 
be settled that if a devise be made to the heir, right heir, 
heir at law, or lawful heir of the testator, and there be a 
person, when the disposition of the will takes effect, who 
answers that description, no other person can take, unless 
by a plain declaration in other parts of the will the tes- 
tator intends that some other person shall take, and has 
sufficiently identified him.." 

Whatever may have been the remarks said to have 
been made by Lord Campbell in respect to the hopeless 
confusion of English decisions upon this subject of the 
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interpretation of wills, I must regard the English law as 
now settled as regards the devises and bequests of per- 
gonal property in England to heirs at law, right heirs, or 
lawful heirs, by the decisions of Smith v. Butcher, L. R. 
10 Ch. D. 113; and De Becmvoir v. DeBeauvovr, 3 H. L. 
Cas. 534. 

In the first of these cases, which seems to be the latest 
decided on the very question before me, it was decided 
that in the bequests of personal estate to the children of 
A during their lives, and on the decease of either of them 
his or her share of the principal to go to his or her law- 
ful heir or heirs, "lawful heir" or "heirs" must be read 
literally, and not as meaning "next of kin," "executors," 
or "administrators" or "children." 

The will before Jessel, M. i?., in that case, was not 
attested so as to pass real estate, and therefore passed 
personal estate. The Master of the Rolls said: "I think 
the words 'heir or heirs' must bear their ordinary and 
primary meaning. The true rule," he said, "is that laid 
down by Vice- Chancellor Kindersley in Low v. Srrwth, 
2 Jur. N. S. 344, where he says, referring to Lord St. 
Leonards' decision in De Beauvoir v. De Beauvoir, 
'There was no peculiarity in this particular question;' it 
was a mere application of what was the ordinary ele- 
. mentary rule of construction, that for the purpose of 
construing any word in any will that ever was executed, 
6uch word must receive its ordinary and primary mean- 
ing, unless the court is satisfied that the testator intended 
to use it in a secondary and less proper sense." 

Now he says: "That applies to all wills, and not the 
less so when any particular word used by a testator is a 
technical word and a word of art, which is less difficult 
to construe." He stated that he must take the words of 
the will as they stood; that "there is no expression which 
has a clearer meaning in law than the expression 'law- 
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ful heirs.' " He defines these words to mean "the 
person or persons who either alone or together would 
succeed to the fee simple estate of which the intestate 
ancestor died seised in possession at the time of his death." 
The rule in SheUeifs Case was interposed in behalf of the 
defendant in that case, as it has been in this by the solic- 
itors on behalf of Dr. Grimshaw. The Master of the 
Rolls said, I think very properly, that the rule in Shel- 
ley's Case had no application to the case before him. 
The only tiling before him was the question whether, 
when a testator bequeaths personal estate to "heirs," he 
mean6 that it is to descend to the persons who can alone 
succeed to personal estate, and not to the persons who 
can succeed only to real estate. That was concluded, he 
said, by decisions to the contrary two or three hundred 
years old, which are all summed up by Lord St. Leon- 
ards in his speech in De JBeauvoir v. De Deauvoir, 3 H. 
L. Cas. 524. That being out of the way he concluded 
that there was nothing else at all to be found in the will 
before him. It was, he said, merely a gift of personal 
estate in remainder to "heirs;" and it makes no differ- 
ence whether the gift is an immediate gift in possession 
or a gift in remainder. 

Lord St. Leonards, in his speech in the House of 
Lords in the case of De JBeauvoir v. De Beauvoir, said 
that the question was, "Who is the person to take? . . . 
It does not matter," he said, "whether he is described as 
right heir, or whether he belongs to the class of legal 
right heirs, if he is the person and the only person who 
can take, supposing the real and personal property are to 
go together as a blended fund." "The moment you as- 
certain that the heir at law, at the death of the testator 
[and of course this remark will apply where the heir at 
law is to take at the death of another], is the person en- 
titled to the real estate, you ascertain at the same mo- 
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ment, assuming the intention, that the same person is to 
take the personal estate as persona designate," And, 
further, that in all cases "(whether the gift is immediate 
or in remainder, whether it is of personal estate or of a 
mixed fund of real and personal estate) the question 
simply is whether there is such a description on the face 
of the will as amounts to a designatio personw, and en- 
ables you to give to a person, not filling the character in 
which he would be entitled to take it by law, the prop- 
erty which the testator bequeathed to him." Lord St. 
Leonards in this case announced these principles stated 
by him, after an exhaustive review of the English au- 
thorities on the subject, as a result of those decisions. 

In the case of Moxinsey v. Blamire, 4 Russ. 384, where 
there was a pecuniary legacy given by a testatrix to her 
"heir," by that designation, it was held that the word 
was to be understood in its legal and ordinary sense, un- 
less controlled by the context of the will; and the heir 
at law took the legacy, to the exclusion of the next of 
kin. And that case was referred to with approval by 
the Lord Chancellor in the case of J)e Beauvoir v. De 
Beauvoir. 

But I will not multiply the citation of English author- 
ities. It is unnecessary to do so. The cases already cited 
establish the doctrine laid down by Theobald in his treat- 
ise on Wills, published since these decisions, that a be- 
quest of personalty to the right heirs, or to the heirs at 
law, or to the next heir of an individual, prima faeie 
goes to such heir as persona designata, whether the be- 
quest be to the heirs of the testator or of a stranger; and 
that this rule applies a fortiori to a mixed fund; and 
that if a gift is to A for life, with remainder to his heirs, 
the heir in the strict sense is entitled. 

The authorities in this country are conflicting, and it 
would be impossible to reconcile them, were I to attempt 
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to do so. I shall not assume this laborious office, but 
shall refer briefly to some of the more prominent decis- 
ions. 

In the case of Wilkins v. Ordway, 59 N. H. 378, it 
was held that the word "heirs," in its technical, common- 
law signification, does not embrace all who would share 
in the personal estate under the Statute of Distributions; 
and the bequest to the heirs of a deceased wife does not 
include her surviving husband, unless it appears from 
other parts of the will that such was the intention of the 
testator. 

In this case Clark, J., remarked: "The common-law 
doctrine of dower and curtesy originated in the fact that 
husband and wife are not heirs of each other. Ordinari- 
ly, technical terms are to be understood according to 
their legal signification, unless some evidence appears of 
an intention to use them in a different sense." 

In Richardson v. Martin, 55 N. H. 45, it was held, 
he said, that the widow of a devisee cannot take as heir 
of her husband, under a clause giving certain bequests to 
him and his heirs, unless it is apparent from the will that 
the word "heirs" is not used in its ordinary sense. 

Upon the authority of that case he decided that the 
appellant was not entitled to a share in the estate under 
the provisions of the will giving one half of the estate to 
the heirs of his wife. The judge, however, remarked 
that as the interpretation of a will is the ascertainment 
-of the testator's intention, very little competent evidence 
may be sufficient to show that the testator used the word 
"heirs" in a broader sense than its legal meaning, intend- 
ing to include the husband of a deceased wife or the 
widow of a deceased husband; and when such intention 
is shown by competent evidence, it is his will, however 
inartificially expressed; but ordinarily in the absence of 
evidence showing a different intention the word "heirs" 
will be understood as used in its legal sense. 
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I gather from the argument of counsel in this case 
that in the State of New Hampshire the husband suc- 
ceeds to the estate of his wife in the same right and 
quantity as the wife would succeed if he was deceased; 
and that the husband would therefore be one of the dis- 
tributees with the children. 

In Gordon v. Small, 53 Md. 561, it is said by the 
court: "If a party limits an interest or estate in trust to 
his heir or to the heir of another person, the proper sense 
and meaning of the word is not necessarily to be depart- 
ed from because the subject of the donation or trust 
happens to be personal estate. It is perfectly competent 
to a party to give to his heir or heirs, by that description 
alone, if it sufficiently designates the party or parties in- 
tended to take, any sum of money that the donor may 
think proper to give, or even the whole of his personal 
estate." 

It is simply a question as to what persons or class of 
persons were intended to be embraced by the description; 
and the rule of construction is that the terms employed 
should be allowed their established legal signification, 
unless controlled by the context of the instrument. 

This subject was very fully and carefully considered 
by the Lord Chancellor (Lord St. Leonards) in the case 
of De Beawvoiv v. De Beauvoir, 3 H. L. Cas. 424, whose 
opinion was concurred in by the other members of the 
•court. In speaking of the result of the authorities, at 
page 557, he says : "As far, therefore, as the authorities 
go with respect to personal estate, whether the gift be an 
immediate gift, or whether it be a gift in remainder, the 
cases appear to me to be uniform — to give to the words 
the sense which the testator himself has impressed upon 
them — that if he has given to the heir, though the heir 
would not by law be the person to take that property, 
Jie is the person who takes as persona designata. It 
10 
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is impossible to lay down any other rule of construc- 
tion." 

In this case the court admitted that there are cases in 
considerable number and of high authority, which hold 
that where the gift is to the heir or heirs by way of sub- 
stitution for the original or preceding legatee or donee, 
the word "heirs" is construed as meaning the persons 
who would be entitled to take the personal estate in case 
of intestacy, — that is, the word "heirs" is held to mean 
those persons that would be entitled to the personal es- 
tate of the first donee or legatee by virtue of the Statute 
of Distributions if that person had died intestate, includ- 
ing, therefore, a widow, but not a husband, — and gave 
examples of such cases, and might have given many more 
such examples. But in this case they say: " The limita- 
tion of the estate is not by way of substitution within the 
meaning of the authorities; but the terms 'right heirs* 
are used simply to describe donees and remaindermen; 
and therefore the case falls directly within the principle 
laid down in the cases of De Beauvoir v. De Beauvoir y 
Mounsey v. Blamire, and Smith v. Butcher" 

In Dodge's Appeal, 106 Pa. 216, the testatrix died 
leaving to survive her two daughters A and B and a son 
C. By her will 6he devised certain real estate to a. 
trustee, to pay one third 6f its income to A, another third 
to B, and the remaining third to C, for the term of their 
natural lives respectively, and from and after their de- 
cease to vest absolutely in their heirs forever. C died 
intestate and without issue, leaving a widow. It was held 
that his share under the will passed on his decease to his- 
sisters A and B, and not to his widow. It was also held 
that the technical meaning of the word "heirs" must be 
given to it when used in a will, unless there is the clear- 
ly expressed intent to the contrary. Sterrett, «A., in de- 
livering the opinion of the court, said: "The question 
thus presented by the record is, whether, under Mrs. 
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Ryan's will, the portion in which her son Edward had a 
beneficial interest during life now goes to his widow or to 
his sisters. In other words, Is the widow the heir of her 
husband, or are the appellants his heirs, according to the 
true intent and meaning of the will ? If the fund for 
distribution were personalty, the widow would perhaps 
be entitled to participate therein; but inasmuch as it bears 
the impress of realty, the one third in which Edward had 
an equitable life interest was given by his mother's will 
to his heirs forever. In the devise over, the remainder 
in fee to take effect immediately upon the expiration of 
the equitable life interests respectively, the testatrix used 
the technical word 'heirs' which in a will is to be under- 
stood in its legal or technical, and not in its popular, 
sense, unless the contrary intent is so plainly apparent 
that it cannot be misunderstood." 

The same judge remarked that the heirs of a decedent 
are those of his kindred, upon whom the law immediate- 
ly upon his decease casts the estate in real property; and 
the estate so descending to the heir is called the inherit- 
ance. He admits that at common law neither the hus- 
band nor the wife could be heir to the other. Where is 
the room, therefore, for the word "perhaps" in the above 
extract from the opinion ? 

The case, however, was rightly decided, and on correct 
principles of law, notwithstanding the use of that word. 

In Ivmtf Appeal, same volume of the same reporter, 
106 Pa. 176, the syllabus of the case is as follows: 

" 1. Technical words appropriately used in a will must 
receive their technical signification, unless a contrary in- 
tent be apparent from a reading of the will. 

" 2. A testator gave and devised his residuary estate, 
consisting of personalty and realty, to trustees in trust 
for his daughters, for life, with a power of testamentary 
appointment in the daughters, and, in default of appoint- 
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merit, to the children or issue of such daughters, and, in 
default of such will and child or children, or issue of 
such, then the principal to go to the heirs and next of kin 
of the daughters so dying, as provided by the Intestate 
Law of Pennsylvania,' upon the death of a daughter in- 
testate and without issue. Held, that there being no ap- 
parent intent to the contrary, the words 'heirs' and 
4 next of kin' must receive their technical meaning; that 
the brothers and sisters of the said deceased daughter 
were, as such heirs and next of kin, entitled to her share 
of realty and personalty so limited in trust, to the exclu- 
sion of her surviving husband, who was neither her 
4 heir' nor 'next of kin,' within the technical sense of 
said limitation." 

Mr. Justice Green, in announcing the opinion of the 
court in this case, said: "It has been so often held that 
when technical words are used in a will or other instru- 
ment they must have their technical meaning, unless a 
contrary intent appear, that it would be mere affectation 
of learning to cite the authorities." 

Again: "There is no occasion here to give an untech- 
nical meaning to technical words, as was done in the cases 
referred to in the appellant's argument, in which the 
word 'heirs' was held to have the same meaning as 'next 
of kin' or distributees or persons entitled under the intes- 
tate law." 

Again, he says : " It is a canon of construction settled 
in many cases, that the word ' heirs ' shall receive its 
appropriate technical sense, unless there is some language 
or expression which shows that it was used in the broader 
and more popular sense." 

Again : " Whether we consider the strict meaning of 
technical words employed, or the clear intent of the 
testator as the guide in the construction of this testa- 
ment, the result is the same." 
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Now let us apply the principles hereinbefore stated, 
and the remarks of the judges announcing the opinions 
in the cases hereinbefore cited, to the will of Joseph T. 
Baily, the testator in the will before us. To what con- 
clusion must we necessarily arrive ? 

Baily's will was executed in 1869. He died in 1874. 
It does not appear in what his estate consisted when he 
made his will. It appears to have consisted, when he 
died, of two burying lots in the Wilmington and Brandy- 
wine Cemetery, and of a large personal estate. 

The will contains this provision : " I authorize and 
empower my executors hereinafter named or the sur- 
vivors of them, should it be deemed necessary in making 
distribution of my estate according to this my will, to 
sell and convey any or all of my estate, either at public 
or private sale, for the best price that can be obtained 
and deed or deeds in fee simple to the purchaser or pur- 
chasers thereof, or other conveyances or transfers to 
make, execute, and deliver." 

In the third item of the will he says : " And touching 
all the rest, residue, or remainder of my estate, real, per* 
sanal, and mixed, whatsoever and wheresoever the same 
may be, I give, devise, and bequeath the same as fol- 
lows :" then follows the gift, bequest, and devise herein- 
before recited " unto Sidney B. Mason, in trust to pay 
the income, dividends, and rents accruing thereto (after 
deducting all reasonable expenses) to her sister, my 
daughter, Ann Elizabeth Grimshaw, for and during the 
term of her natural life ; and immediately after the de- 
cease of the said Ann Elizabeth Grimshaw, . . . 
then to convey the same to the right heirs of the said 
Ann Elizabeth Grimshaw, their heirs and assigns for- 
ever." 

Now, considering the terms used by the testator, 
" estate, real, personal, and mixed, give, bequeath, and 
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devise, sell and convey," one having no knowledge nor 
means of knowledge of what in fact the property of the 
testator consisted, in determining that question, would 
be necessarily forced to the conclusion that it was such 
as could be sold, bequeathed, devised, and conveyed ; for 
these terms necessarily import. that they were meant to 
be applied to existing subject-matter to which they were 
applicable, and to like assurances of title. 

It is true that the will operates only from the death of 
the testator, and can apply only to such property and 
estates as testator had or was entitled to at the time of 
his death ; but in construing the intention of the testator 
when a will is made, the terms which he uses in his will 
may be fairly considered in ascertaining the character of 
the property which was meant to be included in the will 
by the terms which he uses in respect thereto. 

It is true that the solicitors for Grimshaw say that in 
Sweet v. Dutton, 109 Mass. 589, similar words were used 
in a trust deed which disposed of a trust fund consisting 
of personalty alone, and were not given any weight by 
the court in determining who were the persons who be- 
came the beneficiaries under the terms of the trust deed. 

In the case of Sweet v. Dutton, A, by deed, gave all 
her property, real and personal, to a trustee, in trust to 
pay the income to her daughter during her life, and on 
her death to pay and transfer the trust property as she 
should by will appoint ; and in default of appointment 
to convey and pay over the trust property to her heirs at 
law. 

The deed provided that the trustee might change the 
mode of investment of any of the property, real and per- 
sonal, and invest the proceeds as he might see fit — and 
referred to a schedule annexed as containing all the 
property conveyed by the deed. 

This property was all personal, and the trustee made 
no change in the investment. 
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It was held that on the death of A intestate the prop- 
erty went to her husband, and not to her child. 

The schedule annexed to the deed contained only- 
bonds, railroad stock, and bank stock. 

Of course there was no necessity in the interpretation 
of that deed to refer for any purpose, for intention or 
otherwise, as to the property included in the trust deed, 
that property being specifically mentioned in the trust 
deed ; and there was no reason why the court in deter- 
mining the persons to be benefited by the trust should 
.give any weight to the terms used as descriptive of the 
property, or even referring to said terms in determining 
who were the persons who became the beneficiaries under 
the terms of the trust deed, because the schedule thereto 
annexed clearly showed the character of the property 
intended by the trust deed. 

My only reason for referring to the terms used m 
Baily's will is that the property contemplated by the 
testator in his will was not specifically mentioned ; and 
that in the absence of any specific mention of the prop- 
erty intended to be disposed of by the will, the terms 
used by the testator may legitimately be referred to, 
with a view to ascertain his intention as to the benefici- 
aries under the will. 

The will uses the term " her right heirs " as descrip- 
tive of the beneficiaries under the will after the death of 
Mrs. Grimshaw. There was no word in the testator's 
will as to whom he meant by the words "her right 
heirs," except those words themselves. These words 
must speak for themselves; the question in this case 
being what technical words mean. 

It may not be amiss in this connection to notice what 
was said by the court in the case of Merrill v. Preston, 
135 Mass. 454. In that case the court said : " Viewed 
s& authority, however, Sweet v. Dutton [109 Mass. 589], 
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it should be noticed, relied largely on Mace v. Cushmati, 
45 Me. 250, which has since been overruled in the State 
where it was decided (Lord v. Bovrne, 63 Me. 368), 
6tands almost entirely alone (see Iiichardson v. Martin, 
55 N. II. 45, 47), and is hardly to be reconciled with the 
generally accepted rules upon the subject. There is a 
strong presumption in favor of giving words their natu- 
ral meaning, and against reading them as if they said 
something else, which they are not fitted to express." 

There are cases in this country where a different sig- 
nification to the words " lawful heirs " has been given. 
Some of these cases have been cited by the solicitors on 
behalf of Dr. Grimshaw; thus in 1 Jones, Eq. 117, Pear- 
son, e/., said : " The word i heirs ' is not appropriate to 
the disposition of personal property ; and when used in 
reference to it, it means those who take by law or under 
the Statute of Distributions. This is the rule when 
there are no other words to give it a different meaning - y 
here, the other words fix that to be the meaning, for it 
is put in opposition to ' children.' " 

But may not the words "heirs," "lawful heirs," "right 
heirs," be used as dexignata persona f If not, why not? 
When so used where is the inappropriateness to the dis- 
position of personal property, more than to the disposi- 
tion of real property % Such use is in respect to persona 
who are to take, and not in respect to property to be 
taken. 

To say that these words mean those who take under 
the Statute of Distributions is to say that technical words 
are not to have a technical signification in the absence of 
any words or circumstances in or attending the execution 
of wills. 

Judge Pearson, in speaking of lawful heirs as mean- 
ing those who take under the Statute of Distributions, 
says : " This is the rule when there are no other words- 
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to give it a different meaning," and immediately addfr 
" here the other words fix that to be the meaning, for it 
is put in opposition to children." 

Without the other words, which fix that to be the 
meaning, then the words "lawful heirs" do not necessa- 
rily mean those who take under the Statute of Distribu- 
tions. And the reason of the judge does not therefore 
seetn to be so clear as he doubtless understood it to be. 
How much more satisfactory is it to say that technical 
words shall have their appropriate technical meaning 
when there are no other words to give them a different 
meaning. 

The case in 1 Jones, Equity, is one often cited in 
American cases by those adopting the rule of construc- 
tion therein announced, and may be said to stand almost 
in a paternal relation to said rule. I do not assent to the 
rule as thus enunciated by Judge Pearson. The true 
rule is that " lawful heirs " or " right heirs " are to be 
construed in a technical sense, and according to their 
primary meaning — in the absence of any words or cir- 
cumstances mentioned or expressed in wills showing that 
a different meaning was intended by the testator to be 
attached to them. 

In Nelson v. Blue, 63 N. C. 660, the judge delivering 
the opinion of the court says : u In a will of personalty 
i my lawful heirs ' means those who at the death of the 
testatrix are entitled to distribution under the statute." 

Is this necessarily so ? The same remarks in reference 
to the opinion of Judge Rodman are applicable which 
I have made in reference to the opinion of Judge Pear- 
son. 

In the case of Eddlngs v. Long, 10 Ala. 203, Gold- 
thwaite, «/., says : " When the term * heir ' is used in 
connection with the personal estate only, there is no con- 
flict in the cases that it is to receive the construction of 
next of kin." 
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It may or may not receive such construction, accord- 
ing to the terms used by a testator. And while it may 
often receive such a construction it may not always prop- 
erly have such construction ; and to 6ay that there is no 
conflict in the cases on this subject is to assume much 
injudicial exposition. What did the testator mean by 
the use of the term " heir ?" How is his meaning to be 
determined ? These are the important questions to be 
considered in the exposition of wills. 

This case was not argued before the judge making the 
decision, and it was doubtless based upon the rule an- 
nounced in 1 Jones, Equity. 

Gibbons v. Fairlamb, 26 Pa. 217, has been cited in 
the argument of this case. The testator in that case be- 
queathed to his daughter E $6,000, to be paid out of his 
personal estate within six months after his decease, and 
thereafter giving other legacies to his children, provided, 
that in case of the decease of any of the legatees before 
the expiration of the six months and before the payment 
of their legacies, the bequests of those so dying shall 
descend to and be equally divided among his or her 
heirs or representatives. These words "or representa- 
tives " are substitutional. " E died in the lifetime of 
the testator without issue. Her husband took out letters 
of administration on her estate ; and it was held that the 
husband was the heir or representative of his wife, within 
the meaning of the will, and as such entitled to the leg- 
acy, but that the husband could not recover as her ad- 
ministrator, the legacy never having vested in the wife, 
but he might recover as the person substituted by the 
testator, in the event of her death. It was held in that 
case that the word " heir," in the description of the per- 
sons who are to take in the event of the death of the 
legatee, does not necessarily exclude the husband, it 
meaning such person as would be entitled to the money 
as the representative by the law of the State. 
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Lewis, 0. J., said, inter alia: "As the legacy never 
vested in E it seems clear that her husband cannot claim 
it in his character of administrator. If he take it, he 
mnst do so as the person substituted by the testator to 
take in case of her death." But surely this is not a case 
similar to the one before me. Dr. Grimshaw, as admin- 
istrator of his wife, cannot claim the one-sixth part of 
the testator's estate, because that one-sixth f>art never 
vested in his wife. What she was entitled to for her 
life, and for her life only, was the income, dividends, and 
rents accruing on the said one-sixth part. That one- 
sixth part was bequeathed and devised " unto Sidney 
B. Mason in trust to pay the income, dividends, and rents 
Accruing thereto (after deducting all reasonable expenses, 
, . . to her sister Ann Elizabeth Grimshaw ; and im- 
mediately after her decease . . . then to convey the 
same to the right heirs of the said Ann Elizabeth Grim- 
shaw, their heirs and assigns forever." 

The testator did not substitute the administrator of 
Ann Elizabeth Grimshaw as the person to take upon her 
death. She had no such interest as* would pass to her 
administrator for the purposes of administration. The 
right heirs of Ann Elizabeth Grimshaw were substituted 
by the testator to take, not income dividends and rents 
upon her death, but the one-sixth part of his estate by 
-conveyance from the trustee. Neither did the testator 
by hifcwill substitute the representatives of his daughter 
Ann Elizabeth Grimshaw to take the one-sixth part, but 
the heirs at law of the said Ann Elizabeth Grimshaw. 

In the case of Lord v. Bourne, 63 Me. 368, it was de- 
cided that a man's widow takes nothing under a testa- 
mentary bequest to his heirs. 

The word "heir" has a technical signification. Jacob 
defines it to be one who succeeds by descent to lands, 
tenements, and hereditaments, being an estate of inherit- 
ance. 
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Bouvier defines heir to be one born in lawful matri- 
mony, who succeeds by descent, right of blood, and 
by act of God to lands, tenements, and hereditaments, 
being an estate of inheritance. None but God can make 
an heir. 

"A bequest," says Roper on Legacies (vol. 1, chap. 2, 
§ 3, pt. 2), "to the heirs of an individual, without addition 
or explanation, will belong to the next of kin." 

"A devise or bequest to the next of kin vests the prop- 
erty in the persons (exclusive of the widow) who would 
take the personal estate in case of intestacy under the 
Statute of Distribution." 2 Jarm. Wills, 4th Am. ed. 28. 

A fortiori a devise or bequest to right heirs would vest 
the property in the persons who are right heirs, to the 
exclusion, of both the widow and the husband. If a 
widow be not of kin, neither is a husband. They are 
neither heirs of each other nor next of kin to each other. 

In the case of Lord v. Bourne, the court says: "But 
is this term, as used in the residuary clause of the will, to 
be construed according to its technical meaning, or is it 
to receive a more enlarged signification ? The general 
principle is that the word 'heir,' like other legal terms, 
when unexplained and uncontrolled by the context, must 
be interpreted according to its strict, technical import, in 
which sense it obviously designates the person or persons 
appointed by law to succeed to the real estate in ques- 
tion, in cases of intestacy. But this is only the prima 
facie construction, which may be repelled by evidence of 
a contrary intention of the testator." In that case the 
court further remarked: "There is nothing in the con- 
text of the testator's will which shows an intention to in- 
clude his wife as a beneficiary under the residuary 
clause." 

Is there anything in Baily's will which shows an in- 
tention to include the husband of his daughter as a bene- 
ficiarv under his will ? 



1888. t Mason v. Bajly. 157 

Opinion. 

The court further remarked in Lord v. Bourne that 
the counsel for the complainant had cited Mace v. Cush- 
man, 45 Me. 250, to establish his theory that the widow 
is a legal heir of a deceased husband; but that case, says 
the court, has been overruled. Being overruled, it is of 
no authority. 

This opinion has already been extended to an unrea- 
sonable length. It was argued elaborately by solicitors 
on both sides. Numerous cases were cited by them 
respectively in support of their contentions. It would 
be great labor, without corresponding profit, perhaps, to 
review at much greater length the authorities cited. I 
will refer to only one other case cited in behalf of the 
contention of Dr. (xrimshaw. That is the case of Rich- 
ards v. Miller, 62 111. 41 7. 

In this case it was decided that the rule rigidly adhered 
to by the courts is that the words employed by a testator 
in his will will be presumed to have been used in their 
strict and primary sense, unless the context shows them 
to have been used in a diflEerent sense. When not thus 
explained their legal and technical meaning will be en- 
forced. Thus, the word "heirs" unexplained by the con- 
text will be held to mean the persons appointed by law to 
succeed to the estate in case of intestacy. This case also 
decides that when gifts by will to heirs at law are made 
to them simpliciter, the persons to take and the propor- 
tions must be determined by the Statute of Descent and 
Distribution. 

It is said that an heir is one who inherits or takes from 
another by descent, as distinguished from a devisee who 
takes by will. He is one upon whom the law casts the 
estate immediately upon the death of the owner. 

"When property is devised to the testator's heirs at law 
without other designation, it passes as in cases of intes- 
tacy. Suppose these principles be admitted, do they 
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control the meaning of the item contaiifed in the will of 
Baily under review ? 

That item had reference to the heirs at law, not of 
Baily himself, but as to the persons who should take as 
right heirs of his daughter Ann Elizabeth Grimshaw upon 
her decease. 

The terms of his will were such as carefully excluded 
her husband, although not by name, from the benefits of 
his will on behalf of his daughter; and he provided 
therein that after her decease the one-sixth part of his 
estate, the income, dividends, and rents of which were 
given to his daughter for her life to be paid to her by a 
trustee named by him in his will, should go to the heirs 
at law of the daughter. 

There is nothing in the context or any part of the will 
to show that by the words "right heirs" of his daughter, 
he meant any other perfeon or persons than those who 
were technically such. 

Dr. Grimshaw, as his wife's administrator, certainly 
could not have administered upon the one-sixth part of 
Baily's estate, because that sixth part was not of her 
goods and chattels, rights and credits, and never vested 
in her. At her decease all her interest therein ceased 
and determined, and no part thereof could pass to her 
administrator for the purpose of administration. 

He was not of kin to his wife so that he could claim 
in that respect. He could have no marital rights therein, 
because the interest of his wife did not extend beyond 
her. decease. The expression "her right heirs," there- 
fore in the will of Baily, her father, must, I think, be 
construed to be designate, persona. 

The question in this, as in every similar case, is this : 
Is the person described, described as persona designata 
or not ? The question is, Who is the person to take ? It 
does not matter whether he is described as right heir, or 
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whether he belongs to the class of legal right heirs, if he 
is the person and the only person who can take, suppos- 
ing the real and personal property are to go together as 
a blended fund. The moment you ascertain that the 
heir at law at the death of the testator or at the death of 
another is the person entitled to the real estate, you as- 
certain at the same moment, assuming the intention, that 
the same person is to take the personal estate ss persona 
designate. 

In all cases, whether the gift is immediate, or in re- 
mainder; whether it is of personal estate or of a mixed 
fund of real and personal estate, — the question simply is 
whether there is such a description on the face of the 
will as amounts to a designatio persona and enables you 
to give to a person not filling the character in which he 
would be entitled to take it by law the property which 
the testator bequeathed to him. But we are told in this 
case that the one-sixth part of Baily's estate under the 
terms of his will could not go to the right heirs of Mrs. 
Grimshaw, because it was personal estate and must be 
intended to go to her administrator. 

But there wa6 nothing to prevent Baily giving to the 
right heirs of Mrs. Grimshaw even by that description, if 
his will sufficiently designates them as the parties who 
were to take the one-sixth part of his estate or the whole 
of his personal estate. 

As far, therefore, as the authorities go, with respect to 
personal estate, whether the gift be an immediate gift or 
whether it be a gift in remainder; whether it be a gift to 
the right heirs of the testator or to the right heirs* of an- 
other, — the case appears to me beyond reasonable ques- 
tion rightly interpreted to give to the words the sense 
which the testator himself has impressed upon them, — 
that if he has ^iven to the right heir, although the heir 
would not by law be the person to take that property, he 
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is the person who takes as persona designata. This is, I 
think, the true rule of construction; and this rule of 
construction is supported by the case of DeJSeauvotr v. 
DeBeauvoir, 3 H. L. Cas. 523. 

Thus far I have said nothing in respect to the devise 
of the two burying lots. 

This devise must be governed absolutely by the Act of 
Assembly of this state, granting a charter to the Wil- 
mington & Brandywine Cemetery Company, 10 Del. 
Laws, 27. 

• It has not been contended by the solicitors for Grim- 
.sliaw, if I understood their argument, that under the Act 
referred to these burying lots were personal property. 
If they were personal property, they certainly could not 
pass under Baily's will to the administrator of Mrs. Grim- 
^haw. 

Baily was proprietor of these two lots. He must have 
bad some property in them, and that property must have 
been either real or personal. 

The Act speaks of them as an estate; for it declares 
that the "estate of the proprietors, respectively, in their 
respective lots, shall be of qualified inheritance — that is 
to say, the same shall descend as real estate to heirs; but 
it shall not be levied on nor taken by execution nor any 
process of law or equity; and it 6hall not be aliened or 
devised so as to vest any right in the alienee or devisee 
without the approval of the board of directors, and that 
said lots shall be held subject to the constitution, by-laws, 
and regulations of the said corporation." 

True it is that it does not appear that any approval of 
the devise by Baily was given to him in his lifetime, as 
it could not reasonably be expected to be given to him, 
nor to the right heirs of Mrs. Grimshaw; but Baily had a 
certificate of the burial lots in the usual form and attested 
in the usual manner, which the Act declared should be 
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valid and sufficient. And the Act declares that "the 
record and record books that have been kept and that 
shall be kept under the constitution aforesaid, by the 
secretary, shall be competent evidence in any court of 
law or equity. And copies of said records and of entries 
in said books by the secretary shall also be competent 
evidence in such courts." 

It appears by said books or records that a certificate as 
aforesaid was issued to the said Baily for the two said 
burial lots. While I do not think, under the authorities 
I have hereinbefore cited, that it is very material to de- 
termine the character of these two burial lots, inasmuch 
as it was perfectly competent for Baily to give personal 
as well as real estate to the right heirs of his daughter 
Mrs. Grimshaw as designate persona, yet the Act of As- 
sembly declaring that these lots, and Baily's estate there- 
in as their proprietor, shall be of qualified inheritance, 
although they should not be aliened or devised so as to 
vest any right in the alienee or devisee without the ap- 
proval of the board of directors of the cemetery, and as 
doubtless such approval would be given if asked in the 
absence of any reasonable cause to the contrary, the de- 
vise of them by Baily shows that it was his intention to 
dispose of them as a part of his real estate, for it does 
not appear that he intended to die intestate in any re- 
spect; and even if they passed to his heirs at law instead 
of his devisees, this mistake, if any there be, could not 
affect either the question of his property therein or of 
his intention thereto, and might, if I considered it more 
material, have some relation more or less important to 
the first rule laid down by Theobald in respect to be- 
quests of personal property to heirs, which is "that a 
bequest of personalty to the right heirs or to the heirs at 
law, or the next heir of an individual, prima facie goes 
to such heir %& persona designate, whether the bequest 
11 
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be to the heirs of the testator or of a stranger; and this 
rule applies a fortiori to a mixed fund." 

I am therefore of opinion, for the reasons hereinbefore 
stated, that the one equal sixth part of the rest, residue, 
and remainder of the estate of Joseph T. Baily which he 
gave, bequeathed, and devised unto Sidney B. Mason in 
trust to pay the income, dividends, and rents accruing 
thereto (after* deducting all reasonable expenses) to her 
j sister, the testator's daughter, Ann Elizabeth Grimshaw, 

for and during the term of her natural life, and immediate- 
ly after the decease of the said Ann Elizabeth Grimshaw, 
to the right heirs of the said Ann Elizabeth Grimshaw, 
their heirs and assigns forever, passed to Joseph S. 
Baily, her brother, S. B. Mason, Edith B. Value, her sis- 
ters, and Joseph E. Baily and B. F. S. Baily, the defend- 
ants in this cause, and not to Arthur H. Grimshaw, the 
husband of said Ann Elizabeth Grimshaw, either' as the 
right heir of his said wife or as her administrator; and 
that the 6aid Sidney B. Mason, the trustee named in the 
said will of the said Joseph T. Baily, should now con- 
vey the same to the said brother, sisters, and nephews of 
the said Ann Elizabeth Grimshaw, as her right heirs, and 
not to the said Arthur H. Grimshaw, either as her right 
heir or administrator; and I so direct. 
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Diamond State Iron Company 

vs. 

George W. Todd, Jethro T. McCullough and 
Edward Darlington. 

New Castle, March T., 1888. 

Specific performance; contracts relating to personal 
property; corporate stock. 

1. Specific performance of a contract of sale is not a matter of 

course, but rests entirely in the discretion of the court, depend- 
ing upon whether the contract appears, from all the circum- 
stances, to be equitable or not. 

2. As a general rule equity will not enforce specific performance of 

contracts relating to personal property, unless it is apparent that 
failure to perform cannot be adequately redressed by damages. 

3. It seems to be the established rule in this country that equity will 

not enforce specific performance of contracts for the sale of cor- 
porate bonds and stock. 

4. To entitle a contract to be specifically enforced it must be without 

ambiguity and uncertainty. 

5. Definiteness and certainty in reference to security for deferred 

payments of purchase money are as requisite to entitle a con- 
tract for the sale of personal property to specific performance as- 
they are to a contract for the sale of real estate. Godwin v. 
Collins, 4 Houston, 28, applied. 

6. The same principles are applicable to a request for specific per- 

formance when presented by interpleader as when presented by 
original bill for specific performance. 

7. A decree for specific performance of a contract for the sale of 

stock in a private business corporation, evidenced by an offer in 
writing signed by the vendor and accepted in writing by the 
vendee, refused — the contract being uncertain in respect to se- 
curity for deferred payments of the purchase money, and as to 
time of delivery of the stock and payment therefor, and showing 
want of deliberation, and it appearing from the evidence that 
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the parties did not deal on an equality, but that the vendee, al- 
though being an officer of the corporation, had the advantage of 
the vendor in reference to knowledge of the real value of the 
stock (which was greater than the consideration stipulated in the 
contract); that no part of the purchase money had been paid at 
any time by the vendee, and no tender thereof made until some 
time after the making of the contract; and it not appearing that 
the vendee had suffered any damages or, if he had suffered any, 
that they could not be redressed at law. 

Bill of interpleader. — This suit was brought to de- 
termine by interpleader between George W. Todd and 
Jethro T. McCullough, which of them is entitled to 105 
shares of the capital stock of the Diamond State Iron 
Company, the complainant, standing upon the books of 
the company as the property of the defendant McCul- 
lough, and to certain dividends thereon (and interest 
upon a part of the dividends) that have accrued since 
January, 1881. This stock was on January 10, 1882, 
pledged by McCullough to the defendant Darlington, to 
secure the payment of a promissory note for $5,000 then 
loaned by Darlington to McCullough. This loan has 
never been repaid. Darlington still holds the certificates 
for the stock as a security for the payment of his loan. 

The defendant Todd, by his answer, claims that he 
became entitled to said stock, dividends and interest by 
an agreement in writing for the sale of the same to him 
by McCullough made on September 21, 1881, and prays 
that McCullough be decreed to specifically perform said 
agreement; that McCullough and this company be decreed 
to pay to Todd all the dividends, and interest; that the 
pledge of the stock by McCullough to Darlington be de- 
clared void, but if not, then that the debt of $5,000 be 
paid out of the purchase money, and the stock discharged 
from the pledge. 

The defendant McCullough by his answer resists the 
specific performance of the agreement of September 21, 
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1881, and prays for its cancellation, on the ground that 
it was obtained from him by Todd, by fraud and con- 
cealment, and that it is uncertain, incomplete, hard, and 
unconscionable. 

The facts are further stated in the opinion. 

W. C. Spruance and Chas. M. Curtis, for defendant 
Todd: 

I. This court has jurisdiction in this proceeding to de- 
cree specific performance of a contract for a sale of 
shares of stock of a private corporation. AngeU v. Hod- 
den, 16 Ves. Jr. 202; Atkinson v. Manks, 1 Cow. 691; 
Webster v. McDaniel, 2 Del. Ch. 297; Hastings v. Crop- 
per, 3 Del. Ch. 165. 

It is now too late to raise the objection that because 
the subject-matter is personal property, this court has not 
jurisdiction to enforce this contract of sale specifically. 
Clark v. Flint, 22 Pick. 231; Frue v. Houghton, 6 Col. 
318; Cutting v. Dana, 10 C. E. Green, 265, 273. 

A court of equity has jurisdiction to decree specific 
performance of a contract concerning either real or per- 
sonal property or choses in action, where the assessment 
of damages in an action at law for breach of the contract 
is either impracticable, or the damages would be so un- 
certain and conjectural as to be inadequate. JSatter- 
thwait v. Marshall, 4 Del. Ch. 337. 

The general principle is applied to contracts for as- 
signment of debts (Cutting v. Dana, 25 N. J. Eq. 265; 
Adderley v. Dixon, 1 Sim. & Stu. 607); to contracts for 
the purchase of an annuity (Clifford v. TurreU, 1 
Younge & C. 138); to contracts for assignment of patent 
(Satterthwait v. Marshall, 4 Del. Ch. 337). 

It is now well settled that a contract for the sale of 
shares of stock will be specifically enforced where the 
stock is of uncertain value, and not readily obtainable in 
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the market. 2 Story, Eq. Jur. § 717 et seq., see also 
§ 724 (a) and (J), 12th ed.; Morawetz, Priv. Corp. § 2lS; 
Taylor, Corp. § 790; Doloret v. Rothschild, 1 Sim. & 
Stu. 590. 

The early decisions in England decreed specific per- 
formance of contracts for the 6ale of stocks in railway 
companies, basing the decisions upon the ground of the 
limited number of shares, and distinguishing between 
them and government securities. Duncuft v. Albrecht, 
12 Sim. 189; Cheale v. Kenward, 3 DeG. & J. 27. A 
similar rule was in the early days of railroads also applied 
in this country. Todd v. Taft, 7 Allen, 371. 

The reason of the rule established in Duncuft v. Al~ 
brecht still applies to private manufacturing corporations 
which have a limited number of shares and shareholders; 
and contracts for sale of them are continually enforced 
specifically in equity. Leach v. Fobes, 11 Gray, 510; 
Treat v. Richardson, 47 Conn. 582; Johnson v. Brooks, 
93 K Y. 337; Frue v. Houghton, 6 Colo. 318; Treasurer 
v. Commercial Coal Min. Co. 23 Cal. 390. 

II. The contract is such as a court of equity will en- 
force. 

1. The terms of tlie contract. The place of perform- 
ance was fully agreed upon by parol, before the parties 
to the contract separated and immediately after the con- 
tract was signed; and such parol agreement was thereby 
incorporated into and became a part of the original agree- 
ment. Miles v. Roberts, 34 N. H. 245. 

2. Thejmrties to the contract. There was no trust or 
confidential relation between the vendor and the vendee. 

(a) In general, contracts by persons between whom a 
fiduciary relation as to certain subject-matter exists, when 
made concerning that subject-matter, are viewed with 
suspicion. But such relation will not affect any dealings 
between them, unconnected with the subject of the trust. 
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Knight v. Majoribanks, 2 Macn. & G. 10; Coles v. Tre- 
^othick, 9 Ves. Jr. 246. 

(b) The trust relation between shareholders and offi- 
cers of a corporation is limited to matters relating to the 
management of the corporate business. Carpenter v. 
Danforth, 52 Barb. 581; Deaderick v. Wilson, 8 Baxt. 
108; Tippecanoe Co. Comrs. v. Reynolds, 44 Ind. 509, 

13 Am. L. Keg. N. S. 376. 

There is no legal duty resting upon an officer or di- 
rector of a corporation who buys stock of the company 
from a stockholder, to prove that he paid a full and fair 
price or that he disclosed to the seller every fact known 
to him, and not to the seller, material to the question of 
the value of the stock. Cases, supra. 

The contract of sale is wholly free from imposition or 
undue advantage, and is not tainted with fraud. 

Actual fraud: a. No evidence is produced of false 
representation of any material fact by the vendee. As 
to the effect of false representations see Chancellor Bates 
in Maclary v. Reznor, 3 Del. Ch. 464. 

b. The vendee made no representations, true or false, 
of a fact relative to value, which induced the sale. Un- 
less, therefore, it reasonably appears that the representa- 
tions induced the sale, the contract will be enforced, 
whatever representations may have been made by the 
party seeking performance. Phipps v. Buchman, 30 
Pa. 401; Pearce v. Carter, 3 Houst. 385; lieznor v. 
Maclary, 4 Houst. 241, 260; Slaughter v. Gerson, 80 
U. S. 13 Wall. 379, 20 L. ed. 627; Hepburn v. Dunlop, 

14 U. S. 1 Wheat. 179, 4 L. ed. 65. 

c. A vendor has no right to rely upon representations 
by the vendee as to facts and circumstances affecting the 
contract, which are equally within the knowledge of both 
parties. Davis v. Parker, 14 Allen, 94; White v. Mc- 
Gannon, 29 Gratt. 511; Maclary v. Reznor, 3 Del. Ch. 
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464; Pearce v. Carter, 3 Houst. 385; Slaughter v. Ger- 
son, 80 IT. S. 13 Wall. 379, 20 L. ed. 627: Phipps v. 
Buckman, 30 Pa. 401. 

d. In negotiating a contract of sale the vendor and 
vendee treat at arms' length; and the buyer is not even 
bound to disclose facts within his exclusive knowledge as to 
the value of the thing bargained for. Laidlow v. Organ, 
15 IT. S. 2 Wheat. 195, 4 L. ed. 218; Fox v. Mackreth, 2 
Bro. Ch. 420; Phipps y. Buekman, 30 Pa. 401; Carpen- 
ter v. Danforth, 52 Barb. 582; Tippecanoe Co. Comrs- 
v. Reynolds, 44 Ind. 509, 13 Am. L. Reg. N. S. 376; 
Conover v. WardeU, 7 C. E. Green, 498; Galloway v. 
Barr, 12 Ohio, 354. 

Constructive fraud. See cases supra. 

3. Inadequacy of consideration. The authorities are 
conclusive that the question of adequacy or inadequacy 
of price must be judged of at the time the contract is 
made. Coles v. Trecothick, 9 Ves. Jr. 234; Low v. Tread- 
well, 12 Me. 44; Falls v. Carpenter, 1 Dev. & B. Eq. 
237; Galloway v. Barr, 12 Ohio, 354; Young v. WriglU, 
4 Wis. 144; Willard v. Tayloe, 75 U. S. 8 Wall. 557, 19 
L. ed. 501; Zee v. Kirby, 104 Mass. 420; IlaU v. Wil- 
kinson, 21 Gratt. 75; Brewer v. Herbert, 30 Md. 301; 
Cochran v. Pascavlt, 54 Md. 1. 

Mere inadequacy of price at the time the contract of 
sale was made is not a sufficient objection to a decree of 
specific performance of the contract. Pom. Spec. Perf. 
193, 194; 1 Sugd. Vend. & P.*212; Western v. Russell, 
3 Ves. & B. 187; Coles v. Trecothick, 9 Ves. Jr. 246; Sey- 
mour v. Delancey, 3 Cow. 445; Lee v. Kirby* and Coch- 
ran v. Pascault, supra; Yiele v. Troy & B. R. Co. 21 
Barb. 381; Shepherd v. Bevin, 9 Gill, 32; Plunkett v. 
Dillon, 4 Houst. 338, 411. 

In courts of equity subsequent increase in price is not 
considered a hardship, or as making the contracts inequi- 
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table. Falls v. Carpenter, 1 Dev. & B. Eq. 237; WiUard 
v. Tayloe, 75 U. S. 8 Wall. 557, 19 L. ed. 501; Low v. 
Treadwell, 12 Me. 441; Powers v. Mayo, 97 Mass. 180. 

III. The strict rules adopted by courts of equity in 
other cases will not be applied in settling legal rights of 
several defendants by a decree in an interpleader suit: 

(1) Because the rights to be settled are rights at law. 
2 Story, Eq. §§ 808, 822; Langston v. Boyhton, 2 Ves. 
Jr. 107; Webster v. McDanid, 2 Del. Ch. 297; Hastings 
v. Cropper, 3 Del. Ch. 165; Cody v. Potter, 55 Barb. 
463. 

(2) Because neither of the defendants is in the position 
of complainant. 

(3) The submission of all the defendants to have their ' 
legal rights determined by this court makes it necessary 
that it should settle their conflicting claims. 

(4) Inadequacy of price, to be a ground of rescission 
and cancellation of an unexecuted agreement, must be so 
gross as to be conclusive evidence of fraud. Osgood v. 
Franklin, 2 Johns. Ch. 1. 

IV. The defendant Todd has in legal effect fully per- 
formed his part of the contract. The strict common-law 
rule as to the character of a tender does not prevail in 
equity; and if the vendor has openly refused to perform 
the vendee need not make a tender or demand; it is 
enough that he is ready and willing, and offers to per- 
form in his pleading. Pleasanton v. RaugMey, 3 Del. 
Ch. 124; Hunter v. Daniel, 4 Hare, 420, 433; Brock v. 
Hidy, 13 Ohio St. 306, 310; Maxwell v. PiUenger, 2 H. 
W. Green, 156; Bass v. Gilliland, 5 Ala. 761; Wilkin* v. 
Fvdns, 1 Del. Ch. 156; 3 Pom. Eq. Jur. § 1407, n. 1; 
Pom. Spec. Perf. §§ 326, 361; Tracey v. Irwin, 85 IT. 
S. 18 Wall. 549, 21 L. ed. 786; Willard v. Tayloe, 75 
U. S. 8 Wall. 557, 19 L. ed. 501; Kerr v. Purdy, 50 
Barb. 24; Crary v. Smith, 2 N. Y. 60. 
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V. The defendant McCullough is not entitled to have 
decreed to him interest upon the purchase money, hav- 
ing refused to accept it when tendered him. Davis v. 
Parker, 14 Allen, 94; Bass v. Gilliland, 5 Ala. 761. 

Anthony Higgins and J. H. Hoffecker, Jr., for de- 
fendants McCullough and Darlington: 

Specific performance of the alleged contract of sale 
should be refused. ' 

To decree the specific performance of a contract of 
sale is not a matter of course, but rests entirely in the 
discretion of the court upon a view of all the circum- 
stances. Hudson v. Layton, 5 Harrington, 74; Godwin 
v. Collins, 3 Del. Ch. 189, 4 Houston, 28; Seymour v. 
Delancey, 6 Johns. Ch. 225. 

Specific performance of this contract will not be de- 
creed, because the contract is imperfect. Godwin v. 
Collins, 4 Houston, 55, per Gilpin, C. J., and cases cited, 
Hudson v. Layton, 5 Harrington, 74, 90. 

The contract makes no provision for the delivery of 
the stock and the amount standing to the credit of Mc- 
Cullough of the surplus fund , or when it should be de- 
livered to Todd. 

The agreement makes no provision for the payment of 
the interest on the balance of $7,500 or when it should 
be payable. Parkhurst v. Van Cortlandt, 1 Johns. Ch. 
275; Colson v. Thompson, 15 U. S. 2 Wheat. 341 (see 
note, 4 L. ed. 255); Abeel v. Eadcliff, 13 Johns. 297; 
Hammer v. McEldowney, 46 Pa. 336. 

Todd now offers to pay cash for the stock, and accept 
an immediate delivery of it, but the court will not alter 
the terms of the contract, in order to enforce it. God- 
win v. Collins, 4 Houston, 60; Ormond v. Anderson, 2 
Ball & B. 369. 

Mere inadequacy of price independent of other circum- 
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stances, where it is such as shocks the conscience and 
amounts, in itself, to satisfactory evidence of fraud, is 
ground not only for refusing specific performance, but 
4ilso for rescinding the contract. Pom. Spec. Perf. 193, 
194; Fry, Spec. Perf. 422-424; Wiest v. Garrnan, 4 
Houston, 119; Osgood v. Franklin, 2 Johns. Ch. 1; Coles 
v. Trecothick, 9 Ves. Jr. 246. 

Inadequacy of consideration, when combined with un- 
fairness of any kind, misrepresentation, concealment, or 
studied suppression of the true value of the property, 
mistake, or even with ignorance, will induce a court to 
-deny specific performance. Fry, Spec. Perf. 420; Pom. 
Spec. Perf. 196; Deane v. Rastron, 1 Anstr. 64; FalcJce 
v. Gray, 4 Drew. 660; Cockrell v. Taylor, 15 Beav. 103, 
115; Godwin v. Collins, 3 Del. Ch. 189. 

The court will not enforce the agreement, because it 
was entered into by McCullough under ignorance and 
mistake as to certain material facts. 2 Pom. Eq. Jur. 
£60, 868; Pom. Spec. Perf. 243 et seq.; Gillespie v. 
Moon, 2 Johns. Ch. 585. 

This rule specially applies where the defendant, against 
whom a specific performance is asked, has fallen into a 
mistake which the plaintiff by his acts or omissions, either 
intentionally or unintentionally, induced or made proba- 
ble or even possible, or to which the plaintiff contributed. 
Pom. Spec. Perf. 244; Gillespie v. Moon, 2 Johns. Ch. 
585; Denny v. Hancock, L. R. 6 Ch. App. Cas. 1; Phil- 
lips v. Homfray, Id. 770; Baskcomb v. Beckivith, L. It. 
•8 Eq. 100; Higginson v. Clowes. 15 Ves. Jr. 516; Webster 
v. Cecil, 30 Beav. 62; Mason v.Armitage, 13 Ves. Jr. 25, 
-38; Clowes v. Higginson, 1 Ves. & B. 524; Doggett v. 
Emerson, 3 Story, 700;' Rider v. Powell, 28 K Y. 310; 
Mathews v. Terwilliger, 3 Barb. 50. 

It is not necessary that the defendant's error should to 
Any extent be referable to the conduct of the other party. 
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A mistake which is entirely his own act or omission or 
that of his agent, and for which the plaintiff is not in the 
least responsible, will defeat the relief of specific per- 
formance. Pom. Spec. Perf. 245; Ball v. Stowe, 1 Sim. 
& Stn. 210; Malins v. Freeman, 2 Keen, 25; Manser v. 
Back, 6 Hare, 443; Leslie v. Tompson, 9 Hare, 268; 
Baxendale v. Seale, 19 Beav. 601; Western R. Corp. v. 
Babcock, 6 Met. 346; Post v. Leet, 8 Paige, 337. 

Specific performance of a contract* will not be enforced 
where the defendant has contracted under a mistake to 
which the plaintiff has by hi6 acts even unintentionally 
contributed. Baskcomb v. Beck/with, L. E. 8 Eq. 100; 
Phillips v. Homfray, L. E. 6 Ch. App. Caa. 770. 

The court will not specifically enforce this contract, 
because it was induced by the misrepresentations of Todd 
to McCullough. Simar v. Canaday, 53 N. Y. 306; 
Stebbins v. Eddy, 4 Mason, 414, 423; McClellan v. Scott, 
24 Wis. 81; Medhury v. Watson, 6 Met. 260; Manning 
v. AUbee, 11 Allen, 522; Ellis v. Andrews, 56 N. Y. 87. 

Where the representation is definite, affecting the 
value of the subject-matter or otherwise inducing the 
party addressed to enter into the contract, and it turns 
out to be untrue — whether actually known to be 
untrue by the one making it is immaterial, — the 
party misled, especially if he had no means of ascer- 
taining the truth of the statements, can on this account 
successfully resist a specific performance. Pom. Spec. 
Perf. 219, note 1, citing Brooke v. Rounthwaite, 5 Hare, 
298; Stewart v. Alliston, 1 Meriv. 26; Price v. Macau- 
lay, 2 DeG. M. & G. ±39;Farebroth*rv. Gibson, IDeG. 
& J. 602; Best v. Stow, 2 Sandf. Ch. 298; Harris v. 
Kemhle, 2 Dow. & C. 463; Rawlins v. Wickham, 3 De 
G. & J. 304; Boynton v. Ilazdboom, 14 Allen, 107; 
Fisher v. WorraU, 5 Watts & S. 483. 

To be entitled to a specific performance, a party mak- 



1888. Diamond State Ikon Co. v. Todd. 173 

Argument for defendants. 

ing a statement as true for the purpose of. influencing 
the conduct of the other party is bound to know that it 
is true. Pom. Spec. Perf. 217; Ainslie v. Medlycott, 9 
Ves. Jr. 13, 21; Wall v. Stubbs, 1 Madd. 80; Powell v. El- 
liot, L. R. 10 Ch. App. Cas. 424; Harnett v. Baker, L. 
R. 20 Eq. 50; Whitternore v. Whittemore, L. R. 8 Eq. 
603; Zeyland v. lllingworth, 2 DeG. F. & J. 248; Dyer 
v. Hargrave, 10 Ves. Jr. 505; Holmes' Appeal, 77 Pa. 50; 
Swimm v. Bush, 23 Mich. 99. 

Misrepresentation and concealment of material facts 
with respect to the value of the thing sold, made by the 
vendee during the negotiation, and preventing, or natu- 
rally tending to prevent, investigation or inquiry by the 
vendor, himself personally unacquainted with the prop- 
erty, while the purchaser has full knowledge respecting 
it, will prevent the vendee from obtaining a decree for a 
specific performance against the vendor. Fisher v. 
Worrall. 5 Watts & S. 483; Swimm v. Bush, 23 Mich. 
99; Holmes' Appeal, snp?*a; Aberaman Iron Works v. 
Wickens, L. R. 4 Ch. App. Cas. 100; Boynton v. Hazel- 
boom, 14 Allen, 107; Best v. Stow, 2 Sandf. Ch. 298. 

The mere existence of Opportunities for examination, 
or sources of information, is npt enough to create con- 
structive notice, or to put the party upon inquiry. Pom. 
Spec. Perf. 224; Drysdale v. Mace, 2 Sm. & G. 225; 
Price v. Macanlay, 2 DeG. M. & G. 346; Wilson v. 
Short, 6 Hare, 379. 

The defendant Todd, as secretary, officer, and agent of 
the company, stood toward the company, its stockholders 
(and defendant McCullough as a stockholder) in a fidu- 
ciary relation. He was a trustee for the stockholders. 
Perry, Tr. § 206; Story, Ag. § 211. The principle ap- 
plies to directors of corporations. Cumberland Coal dfc 
I. Co. v. Sherman, 30 Barb. 553; Twin Lick Oil Co. v. 
Marbury, 91 IT. S. 587, 589, 23 L. ed. 328, 330; War- 
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dell v. Union Pac. B. Co. 103 U. S. 651, 26 L.ed.509; 
Bent v. Priest, 1 West. Rep. 749, 86 Mo. 475; Jackson 
v. Ludeling, 88 IT. S. 21 Wall. 616, 22 L. ed. 492; 
Drury v. Cross, 74 U. S. 7 Wall. 299, 19 L. ed. 40. 
The same principle has been applied to the case of a paid 
manager or servant of a bank who was not a director. 
General Exchange Bank v. Horner, L. R. 9 Eq. 488; 
Traer v. Clews, 115 U. S. 528, 534, 29 L. ed. 467, 469; 
Davis v. Hamlin, 108 111. 39, 48 Am. Rep. 541; Madde- 
ford v. Anstwick, 1 Sim. 89. 

Equity prohibits a purchase by parties placed in a sit- 
uation of trust or confidence with respect to the subject 
of the purchase. Holt v. Holt, 1 Ch. Cas. 190; Dicke?i- 
son v. Codwise, and Cram v. Mitchell, 1 Sandf . Ch. 226, 
256; Greenlaio v. King, 3 Beav. 49; Torrey v. Bank of 
Orleans, 9 Paige, 649, 663. 

Misdescription consisting of omitting material particu- 
lars, however free of wrongful intent, has often been 
held a sufficient defense to suits for specific enforcement.. 
2 Pom. Eq. Jur. § 905 (1); Shirley v. Stratum, 1 Bro. Ch. 
440; Deane v. Rastron, 1 Anstr. 64; Ettard v.LUindaff, 
1 Ball & B. 241; Hesse v. Briant, 6 DeG. M. & G. 623; 
Maddeford v. Anjttivick, 1 Sim. 89; Bonnett v. Sadler, 
14 Ves. Jr. 526; Drysdale v. Mace, 5 DeG. M. & G. 103; 
Baskcomb v. Beckwith, L. R. 8 Eq. 100* Lucas v. 
James, 7 Hare, 410; Denny v. Hancock, L. R. 6 Ch. 
App. Cas. 1: Brooks v. Martin, 69 U. S. 2 Wall. 82, 17 
L. ed. 732; Meeker v. Winthrop Iron Co. 17 Fed. Rep. 
48. 

The Chancellor. — The complainant in this suit, a 
corporation existing under the laws of this State, states 
that there stand in the name of Jethro T. McCullough, 
one of the defendants in this cause, 105 shares of the 
capital stock of said company which were transferred to- 
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the said defendant on the 28th day of December, A. D. 
1878, by George C, Simpson, executor of Jethro T. Mc- 
Cullough, deceased. That in the latter part of the year 
1881, the president of the said corporation complainant 
was notified by the defendant George W. Todd that he 
had become purchaser of said stock, then and theretofore 
appearing in the name of the said defendant McCnllough 
on the books of the said corporation. It appearing that 
McCullough having refused to assign said shares of cap- 
ital stock of said company to Todd, he, Todd, gave no- 
tice to the president of the corporation that he had pur- 
chased of Jethro T. McCullough his entire interest in the 
company, including all his stock and the accrued divi- 
dends thereon, and all his shares of the surplus fund and 
the accrued interest thereon;^and that, although McCul- 
lough refused to make him proper transfers thereof, he 
should insist upon hi6 compliance with his contract. 
"Your company," he says, "is hereby notified and re- 
quired to make no transfers of said stock or payments of 
said dividends, surplus fund, or interest, except to me or 
upon my order." 

Subsequent to the date of said notice, McCullough, 
through his attorney, made a formal demand upon the 
complainant for the payment to the said McCullough of 
all dividends then and theretofore accrued upon the said 
105 shares of stock, which demand, in view of the con- 
flicting claims upon the complainant with respect to the 
stock, it says it was unable to comply with. A suit was 
afterwards instituted against the company, in the District 
Court of the United States by McCnllough. 

It appears by the bill that Edward Darlington claims 
an interest in said stock by way of an assignment of the 
same to him as collateral security for a debt. The bill 
prays that Todd, McCullough, and Darlington may inter- 
plead with each other with respect to their several inter- 
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ests and rights in the subject-matter in dispute. A 
decree of interpleader was entered by consent and agree- 
ment of all the parties, complainants and defendants. It 
was also ordered, upon like consent and agreement, that 
the complainant (at or before the first day of the next 
ensuing term of the Court of Chancery, in and for New 
Cattle County) pay into court the sum of $9,149.80, be- 
ing the amount in the bill mentioned as the amount of 
accrued dividends and interest on said stock — the said 
sum when so paid into court to abide the decision of the 
court as to the rights therein of the parties respectively. 

It was also ordered by like agreement and consent that 
the complainant " pay into court all such other and fur- 
ther dividends, interests, and moneys as have accrued 
upon said stock since the filing of said bill, and which 
may hereafter accrue upon the same when and as the 
same shall become due and payable." 

The whole proceedings up to this stage of the cause 
seem to have been amicably arranged and agreed upon 
by the solicitors for the parties respectively, as per agree- 
ment in writing filed in the cause. 

The answers of the defendants have been filed and the 
proofs taken. There seems to be no controversy as to 
the rights of Darlington, the stock having been pledged 
to him without notice of any controversy in respect to 
the same between Todd and McCullough. The ques- 
tion, therefore, for me to decide is to whom the stock, 
dividends thereon and interest on the surplus in contro- 
versy in equity belongs; or, in other words, Was the 
contract in respect thereto between Todd and McCul- 
lough such a contract as a court of equity will by its de- 
cree specifically enforce ? 

Specific performance as to contracts has been defined 
" the actual accomplishment of a contract by the party 
bound to fulfill it." " Performance of a contract in the 
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precise terms agreed upon ; strict* performance." This 
is a sufficient definition for the purposes of this case. A 
court of equity must interpret a contract between parties 
as it is made by them. It cannot make a contract for 
parties. It is the established rule that " a specific per- 
formance of a contract of sale is not a matter of course, 
but rests entirely in the discretion of the court upon a 
view of all the circumstances." 

Says Chancellor Bates, in Godwin v. Collins, 4 Hous- 
ton, 47: "A court of equity will not interfere to 
set aside a contract upon any ground short of incom- 
petency or fraud ; but when called upon to enforce a 
-contract specifically, the court will go further and inquire 
whether the contract is an equitable one— such as a court 
of equity, seeking only to do equity, ought to enforce — 
not that this court will weigh nicely the relative advan- 
tages or disadvantages of a bargain fairly made ; but it 
will consider whether, either from gross inadequacy of 
consideration or inequality of term's, such as shocks the 
common sense of justice, or from anything in the rela- 
tions of the parties or in the circumstances of the contract, 
it is unconscientious for a party to exact his advantage. 
Now, as it is impossible to reduce within the limits of a 
legal definition or rule the various and complicated trans- 
actions which may render a contract inequitable, the court 
must unavoidably deal with each case upon its own cir- 
cumstances. Herein, precisely, appear the nature and 
limits of the discretion assumed by the court for this 
branch of its jurisdiction, and also in what sense it is 
that a specific performance is said to be 'not a matter of 
course.' The relief lies in the discretion of the court so 
far, and only so far, that it must necessarily judge whether 
under the circumstances of the case the contract is or is 
not an inequitable one." 

Again ; the same chancellor says in the same case : 
12 
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" But, whatever be the grounds of the doctrine, the dis- 
cretionary character of the jurisdiction for specific per- 
formance, the power to grant or refuse relief according 
to the equities of the particular case, has become settled 
by authority of the most eminent judges of all times." 

Without further elaboration on this point it is suffi- 
cient to refer to the opinion in the case of Godwin v. 
Collins, where this and other principles applicable to- 
rtus case are satisfactorily discussed. 

In order to determine whether Todd, one of the de- 
fendants, is or is not entitled to a decree in his favor, it 
is necessary to consider whether his contract of purchase 
from McCullough, of his interest in the Diamond State 
Iron Company, which is hereafter set out, is or is not 
such as a court of equity, in the exercise of a reasonable 
and just discretion, would enforce specifically upon a bill 
filed by him for that purpose. It is not material to the 
proper decision of this case that such a bill has not been 
filed. The principles which would govern a court of 
equity in the determination of a bill for the specific per- 
formance of the contract necessarily arises in this bill of 
interpleader in which the rights of the parties are to be 
determined. 

It is a general rule that courts of equity will not inter- 
pose by decree for specific performance of contracts for 
the sale or delivery of goods or chattels, because compen- 
sation at law is generally adequate in such cases; yet 
there are exceptions to this general rule as in articles of 
exceptional value. Goods which have a peculiar value — 
as articles of curiosity, antiquity, or affection, the loss of 
which could not be estimated in damages — will be de- 
creed to be delivered to the person entitled, such as fam- 
ily pictures, furniture, or heirlooms. So specific perform- 
ance will be decreed of a contract for the delivery of 
chattels which no one but the defendant can supply and 
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which are necessary to enable the plaintiff to fulfill an 
engagement with a third person, as if a man were to con- 
tract to furnish timber to a ship builder who had agreed 
to complete a ship by a given time, which he could not 
do unless the timber was supplied by the defendant ; but 
not where the delivery of the chattels by the defendant 
is a mere question of convenience, nor where a decree of 
specific performance would enable a complainant to have 
the benefit of an unfair, inequitable, or unconscionable 
contract or agreement. 

As a general rule equity will not decree for specific 
performance of contracts relating to personal property, 
for the reason that compensation in damages is ordinarily 
sufficient. Sometimes, however, the detention of chattels 
cannot adequately be redressed by damages ; and in such 
cases the jurisdiction of equity attaches. This is not 
ordinarily the case for the sale of stock. 

1 shall not cite the numerous authorities easily accessi- 
ble in support of these propositions. 

I will further remark that contracts for the sale or 
assignment of things in action may be enforced by the 
purchaser, by compelling a transfer and delivery where 
the legal damages might be too uncertain and conjectural 
to constitute an adequate compensation. 

And since the remedy must be mutual the vendor may 
also maintain the action in such cases. 

In respect to stocks it is the settled rule in England 
and the United States that contracts for public securities, 
government stocks, bonds, etc., will not be enforced, since 
they are always to be bought in the market. 

But contracts for the sale of railway and other business 
corporations, and shares and bonds will be enforced in 
England. 

The recent English reports abound in such cases. But 
in the United States all such securities are ordinarily 
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purchasable in the market ; and the rule is settled by the 
weight of authority, although there are some cases to the 
contrary, that contracts concerning stocks and bonds of 
corporations, like those concerning government securi- 
ties, will not be specifically enforced. 

I deem it unnecessary to refer particularly to the many 
authorities which support these propositions. 

In the case of Godwin v. Collins, 4 Houston, 28, which 
was an appeal from Chancellkfr Bates, the court of appeals 
announced the following principles : " The general doc- 
trine of a court of equity is that decreeing of specific 
performance of a contract is discretionary, especially in 
those cases in which the party may have adequate com- 
pensation at law in the shape of damages for the injury 
actually sustained ; for in such cases the court will not 
feel itself bound to interfere, but will leave him to pur- 
sue his remedy in a court of law. In these cases it is 
not what a court of equity must do, but rather what it 
may justly do under the circumstances. 

" In the case of a contract in respect to the sale of 
land, it must be in writing according to the Statute of 
Frauds ; and it must be ... so complete and per- 
fect, indeed, as to manifest clearly the terms of the con- 
tract and the intention of the parties ; and as it is re- 
quired' to be in writing, the writing must speak for itself. 
Defects cannot be supplied in it. It must be certain in 
itself, or capable of being reduced to certainty, by refer- 
ence to something else which is thus made a part of it, 
so that the terms of it, and the intention of the parties, 
can be ascertained with reasonable precision. These 
rules may, however, be modified in cases of fraud, or 
part performance of the contract, when they exist. 

" But when the case stands on the naked agreement 
alone, and the complainant has not been put in possession 
of the property, nor has made any improvement, nor ex- 
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pended any money on it, nor has in any respect been led 
in consequence of the agreement to do anything which 
has resulted to his detriment, the court will not decree 
the specific performance of it. 

" And where the stipulation in the agreement is that 
one half of the purchase money is to be paid by the pur- 
chaser on the day the possession of the premises is to be 
given, and the remainder^ in installments of $500 each, 
payable with interest annually, commencing January 1, 
1868, but without any provision in it for securing such 
deferred payments, the court will not supply the omission 
of it, or infer that it was the understanding and intention 
of the parties that they were to be secured in the usual 
method in such sales, by bond and mortgage, or decree a 
specific performance of the agreement, notwithstanding 
the complainant tenders one half of the purchase money 
on the day appointed, and his bond and mortgage on the 
premises for the deferred payments as stipulated, and in 
his bill submits himself to the order and direction of the 
court in that particular. The vendor's equitable lien for 
the unpaid purchase money, at best, would be but a very 
imperfect and inadequate security. 

" The exercise of a sound discretion according to the 
circumstances of each particular case lies at the very 
foundation of this extraordinary jurisdiction of specific 
performance of contracts ; and the court, though not ex- 
empt from the general rules and principles of equity 
in granting or withholding relief, uniformly acts with 
greater freedom than when exercising its ordinary pow- 
ers." 

The agreement in Goodwin v. Collins was as follows : 

Eec'd Aug. 20, '66, of D. C. Godwin, ten dolls, in 
part payment of the purchase money of the farm and 
premises where I now live, containing sixty-six acres, 
possession to be given on or before Jan. 1, 1867, clear of 



182 Diamond State Iron Co. v. Todd. March T. 

Opinion. 

all taxes or incumbrances whatever, four thousand dolls, 
to be paid when possession given, the remainder in in- 
stallments of $500 each, payable with interest annually, 
commencing Jan. 1, 1868 ; the said Godwin to have the 
privilege of anticipating the deferred payment. 
Witness my hand and seal. 

S. M. Collins [Seal] 
The whole purchase money to be eight thousand dollars 
($8,000). 

S. M. Collins. 

The chancellor refused to decree a specific perform- 
ance of this contract, and on appeal the court of appeals 
affirmed his decree, dismissing the bill. 

The contract between Todd and McCullough, which 
is sought to be enforced in the case before me, is as fol- 
lows: 

Wilmington, Del., Sept. 21, 1881. 
Geo. W. Todd : 

Dear Sir, — I will sell my entire interest in the Dia- 
mond State Iron Co. (which includes my 6tock, and 
amount to my credit of the surplus fund) for the sum of 
$10,500 ; of this amount I will take $3,000 cash Novem- 
ber 1, 1881, and the balance due me, $7,500, you can pay 
me along as it suits you, within and during the next live 
years, say by November 1, 1886. Interest to be com- 
puted at the rate of 5 per cent per annum from Novem- 
ber 1, 1881. Accrued interest on my stock and on the 
amount to my credit of the surplus fund, to go with the 
stock, and is included in the above $10,500. 

(Witness at signing) 

John W. Todd. J. T. McCullough. 

Indorsed across the face of the above is the following : 

Wilmington, Sept. 21, 1881. 
I hereby accept your offer for your entire interest this 
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day in the Diamond State Iron Company as per this 
letter. George W. Todd. 

The above letter was written by Todd, and signed by 
McCullough. The indorsement thereon was written and 
signed by Todd. 

To give effect to the claim of Todd in this suit, and to 
make a decree in his favor, would be to give him all the 
benefit under this contract that could be given to him 
in a suit by him against McCullough for the specific per- 
formance of the contract, and this is in substance what 
he asks to be done by his answer, and such doubtless 
is the understanding of his solicitors who drew that 
answer. 

The second and third prayers incorporated in that an- 
swer are as follows: "That the 6aid McCullough be 
decreed specifically to perform his said agreement for 
the sale of his entire interest in said company, and to 
transfer to the defendant said 105 shares of the stock of 
said company and all of his share in the surplus fund of 
said company, and all the scrip and cash dividends which 
have accrued or may accrue, or which have been declared, 
or may be declared on said stock, and the interest there- 
on, and to deliver up to the said defendant all certificates 
and papers in his possession or control relating to the 
same, he (the said defendant) paying the said purchase 
money as the court may direct; that the said company be 
decreed to pay and deliver to the said defendant all the 
share of the said McCullough in the surplus fund of said 
company, and all the unpaid* scrip and cash dividends 
which have accrued or may accrue, or which have been 
declared on said stock, and the interest thereon, and all 
certificates relating to said stock and said scrip dividends, 
and all moneys due from said company on account of said 
stock; and that said company be decreed to do and per- 
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form, and suffer and permit to be done and performed, 
all such acts and things as may be necessary for the trans- 
fer to the said defendant of the entire interest of 6aid 
McCullough in said company." 

It is not pretended that the cash payment of $3,000 
was made on the first day of December, 1881; and it i& 
not stated in the contract that the stock of McCullough 
and his credit in the surplus fund which is included in 
the contract to sell his entire interest in the Diamond 
State Iron Company were to be transferred on the first 
day of December, 1881, or when said cash payment 
should be made. Nor does the contract contain any 
stipulation in this respect. 

That such transfer was to be made December 1, 1881,. 
can at most only be a matter of inference. And this in- 
ference would necessarily lead to the further and greater 
inference that McCullough was to transfer all his inter- 
est in the company for less than one third of the contract 
price, without any security for more than two thirds of 
that contract price, and without any stipulation in re- 
spect to the payment thereof before November, 1886. 

The contract contains no stipulation as to the time 
when the interest or any part thereof was to be paid on 
the sum of $7,500. 

The only thing stated in the contract in respect to the 
payment of the $7,500 is that he, Todd, could pay that 
sum "along as it might suit him within and during the 
next five years, say by November the first, 1886." The 
contract fixes no time for its payment or any part there- 
of, previous to November 1, 1886. No security for its 
payment or any part thereof before that period, or even 
at that period was provided for in the contract; and to 
any demand by McCullough on Todd for the payment of 
that balance or any part thereof, a sufficient answer by 
him would be that it did not suit him to make any pay- 
ment in respect to the same. 



1888. Diamond State Ikon Co. v. Todd. 185 

Opinion. 

The contract contains no stipulation as to the times 
when interest should be paid on the sum of $7,500, the 
deferred payment. It does not stipulate that the inter- 
est should be paid annually, 60 that Todd might refuse 
to pay any interest before November 1, 1886. 

The only stipulation in this respect was that the inter- 
est should be computed at the rate of 5 per cent per an- 
num from November 1, 1881. 

Todd does not agree that interest should be paid annu- 
ally on that sum, but that the interest on the sum of 
$7,500, which was payable on November 1, 1886, should 
be computed at the rate of 5 per cent per annum; and 
the contract does not state definitely and with certainty 
at what periods # such interest should be paid. 

A contract to be specifically enforced must be without 
ambiguity and uncertainty; it cannot be merely the sub- 
ject of inference. 

It must in its terms be clear, definite and certain. It 
must be a contract by the parties to it, and not a contract 
made by the court for the parties. It cannot be changed, 
altered, or varied by any tribunal, legal or equitable. It 
must be complete and perfect in itself, and certain in all 
its provisions. For these reasons alone the court could 
not decree the specific performance of said contract. 

The solicitors for Todd attempt to distinguish this case 
from the case of Godwin v. Collins, supra, in these re- 
spects: 

1. The subject-matter is not real estate, but shares of 
stock; and provision for security is not uniformly or 
usually inserted in contracts for the sale of the latter as 
of the former. 

2. In this case the failure to claim security i6 evidence 
of security. 

3. There is here no uncertainty in the character and 
meaning of the contract. 
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4. Ambiguity, real or imaginary, as to payments of in- 
terest, or as to time of transfer, and the omission of pro- 
vision as to security, are rendered wholly unimportant 
and immaterial by the tender of full payment. 

5. The balance of the price would be put in no jeop- 
ardy by a decree of specific performance in this case. 

6. The questions here arise in an interpleader suit. 

I do not think these attempted distinctions are tenable. 
It must be borne in mind that the writing, termed the 
contract, which Todd drew and which McCul lough signed 
and which is the only one, if any, under which Todd can 
claim the stock, dividends and scrip of McCullough in 
the Diamond State Iron Company, is the only contract 
between the parties in respect to the skme. It is this 
contract and no other which this court could specifically 
enforce; and Todd can have the advantage of no con- 
tract in this case which a court of equity would not spe- 
cifically enforce upon a bill filed for that purpose. It 
matters not that a contract relates to personalty, and not 
to land. It is true that a contract in respect to the sale 
of land must be in writing and that this is not generally 
necessary in respect to the sale' of personalty; but this 
particular contract was in writing, and being reduced to 
writing it speaks for itself, and a court of equity no more 
than a court of law has any right to add to or subtract 
from its provisions. And the declaration that the pro- 
vision for security is not uniformly or usually inserted in 
contracts for the sale of shares of stock as it is in the sale 
of land is simply assertion without proof and without 
reason; and all the reasons for the nonenforcement of a 
contract in respect to land equally apply in respect to 
contracts for the sale of shares of stock in this respect, 
nor is it reasonable to assert that the failure to claim 
security is evidence of security more in the one case than 
in the other. As to there being no uncertainty in the 



1888. Diamond State Ikon Co. v. Todd. 187 

Opinion. 

character and meaning of the contract between McCul- 
lough and Todd, I cannot perceive that it is less wanting 
in certainty, especially in reference to the payment of 
the balance of $7,500, than the contract between Collins 
and Godwin. It is certainly much more unreasonable 
and much more wanting in consideration and deliberation 
in that it only specifies that the payment of the large 
sum of $7,500 might be paid along as it might suit Todd 
within and during the next five years, say by November 
the first, 1886; and all the remarks made by Chief Justice 
Gilpin in the case of Godwin v. Collins, upon appeal, in 
respect to the payment of interest, are equally applicable 
to the contract as between McCullough and Todd. 

Iu respect to the fourth distinction as to ambiguity, as 
to the payment of interest, as to time of transfer and 
omission of provision as to security, and the allegation 
that they are held wholly unimportant and immaterial 
by the tender of a full payment, a sufficient answer is to 
be found in the fact that such tender was not made be- 
fore or at the time the contract was signed nor by the 
first of November, 1886, but afterwards, if made at all. 
It seems to have been an offer by letter merely, and only 
when McCullough had discovered that his interests in the 
company was much more valuable than what the writing 
purporting to be a contract had led him to suppose them 
to be, and therefore had refused to comply with the con- 
tract. No governing weight can be given to the allega- 
tion that "the balance of the price would be put in no 
jeopardy by a decree of specific perf ormance in this case;" 
because, if the contract in this case is determined by its 
own terms and provisions, much greater jeopardy would 
-exist in it than in the case of Godwin v. Collins, in which 
latter case a mortgage to secure the balance of the pur- 
chase money was tendered by Godwin, the purchaser. 

It is wholly immaterial that the questions arising in 
this case arise in an interpleader suit. 
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They are no more or less, in principle and effect, than 
those which would arise in a suit for specific perform- 
ance of the contract. I think that the objections stated 
by ChancelloixB&tes to a decree for a specific perform- 
ance in the case of Godwin v. Collins, founded upon the 
want of certainty and security in reference to the de- 
ferred payments and those stated by Chief Justice Gilpin 
upon an appeal in the same case and founded upon the 
want of consideration and deliberation, evidenced in the 
contract in that case, equally apply to the present case. 

I shall not enter into an examination fully of all the 
testimony in this case. It is sufficient to remark that no 
one, in my opinion, upon reading that testimony, can fail 
to be impressed with the fact that the situation of the 
parties to the contract, in respect to the value of the in- 
terest of McCullough in the Diamond State Iron Com- 
pany, was not equal, but greatly and amazingly unequal. 

Todd had the means of knowing, and doubtless did 
know, with much greater certainty and accuracy the 
value of those interests than McCullough. He was not 
only a stockholder, as was McCullough, in the company, 
but he was its secretary. It is not necessary to decide 
that being such secretary to the company he sustained a 
relation of trust and sj>ecial confidence to each individual 
shareholder in the corporation. But being such secre- 
tary, and as such having charge of the books and records 
of the company and cognizant of the business affairs of 
the company and of its records and acts, he necessarily 
possessed that amount of information in respect to the 
value of its stock, scrip, and dividends which could not 
be equally known to the individual stockholders of the 
company. It is not necessary to determine, nor do I 
think it material to inquire, who commenced the negotia- 
tion, McCullough or Todd, in respect to the sale and pur- 
chase of McCullough's stock and interest in the company. 
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The statements of Todd and McCullough under oath in 
respect to this matter are directly opposed. No one else 
had any knowledge in respect thereto. Possessing the 
advantage which Todd did as to knowledge of the value 
of the stock and interest of the stockholders in the com- 
pany, he was bound, as a frank and honest man in the 
negotiation of sale and purchase of McCullough's inter- 
est in the company, not to make any statement or decla- 
ration that would impose upon or in any way mislead or 
deceive McCullough. 

There is no testimony in this cause in respect to Mc- 
Cullough's business capacity which would justify the dec- 
laration that he was wholly unfit to have the manage- 
ment of his estate; but if the testimony in this cause is 
to be believed, he certainly did not evince that capacity 
for business transactions which is ordinarily to be ex- 
pected in those possessing considerable business interests. 
The father of McCullough seems to have been a large 
stockholder in the Diamond State Iron Company. He 
died and his executor transferred to Jethro T. McCul- 
lough and at least one other, if not more of his children, 
stock in this cohipany amounting in the share to each to 
$10,500. The shares of one of these brothers Todd 
bought in 1879 for $75 a share, when the par value there- 
of was $100 per share; and he apportioned that stock 
between himself, Mendinhall, the president of the com- 
pany and Smyth and Davis, officers and directors of the 
company. There seems to be no other portion of this 
stock sold or purchased afterwards until September 21, 
1881, when the alleged contract between Jethro T. Mc- 
Cullough and Todd was entered into. 

Who commenced the negotiations in respect to this 
contract, as before 6tated, does not sufficiently appear by 
the evidence in this cause — the testimony of Todd and 
McCullough thereto being flatly contradictory. In the 
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letters which are in evidence, which Todd wrote to Mc- 
Cullough, I cannot think that he was frank or evinced 
that sincerity which, under the circumstances, he should 
have evinced. He evidently endeavored to impress 
McCullough with the idea that his 6tock in the company 
was not worth more than its par value. He stated that 
he did not know where he could place the stock. There 
is no proof that he even made any inquiry in respect to 
that matter or that he ever sought to place it anywhere 
than under his own control and for the interest of him- 
self and two or three others, officers of the company who 
might wish to "even up" their stock. His own evidence 
is to the contrary. He wanted it for himself. These 
others were the same officers and persons among whom 
he divided the stock which he had theretofore in 1879 
purchased from John McCullough, the brother of Jethro. 
His zeal for the possession of the stock was apparently 
greatly enhanced after the contract was signed. It was. 
evidently much greater than it was when McCullough 
made inquiry of him what he would give him for his 
stock. 

I cannot avoid the conviction, from the proofs in this 
cause, that the interest of Jethro T. McCullough in the 
Diamond State Iron Company which. was agreed by him 
to be sold to Todd, was on the day when the contract 
was made worth at least not less than one half more than 
the amount stipulated in the contract; and that Todd 
knew this fact, which McCullough did not in fact know, 
notwithstanding he, McCullough, may have attended and 
did attend the meetings of the stockholders in 1880 and 
1881. The dividends due on the stock and what was. 
due on the surplus scrip in the short time after the con- 
tract was signed within the period of five years seems to 
have amounted to about §9,000; not greatly unequal to 
the contract price of the interest agreed to be sold by 
McCullough to Todd. 
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Now this contract between McCullough and Todd is 
not an executed contract, but an executory contract. 
This is a proceeding not to rescind the contract, but in 
effect, as far as the interests of Todd are concerned, to 
decree its specific performance. I would not under 
these circumstances decree a specific perf onriance of that 
contract if a bill was filed for that purpose; and, consid- 
ering contracts such as I have described unequal, unfair, 
and unjust, I shall refuse to make any decree by which 
Todd can avail himself of the benefits of it, but 6hall 
leave him to assert his rights under the contract to a 
court of law, where a jury may award him whatever 
damages for its violation they may believe him to have 
sustained. He has not proved before me that he has 
sustained any. He has not paid one dollar of money 
under the contract; but appears to have received the first 
payment of interest in the surplus fund. 

As to the argument that this stock had no market 
value, and could not therefore be substituted by the pur- 
chase of similar amount in the market, it is sufficient to 
say that there was nothing that made it particularly val- 
uable to Todd other than the gain he would make by the 
difference in price which he was to give and the real 
value of the stock at the time the contract was made. 
Indeed, this corporation seems to have been a particu- 
larly close corporation, — one which did not permit the 
value of its stock to be quoted in the market. It is rea- 
sonable to infer from the proofs in this case that the 
original shares of stock remained in the possession and 
control of the original holders thereof, with exception of 
the interest of a brother of Jethro T. McCullough, which 
the defendant disposed of some time previously. But 
the means of determining the damages which Todd had 
suffered, if he has suffered by reason of noncompliance 
with the contract, are abundant in a court of law. It 
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there would be perfectly competent for him to avail 
himself of the testimony of every one of the eight or ten 
shareholders in the company to prove the value of the 
stock at the time of the alleged contract of purchase, and 
he himself as the law of this State now is might become 
a witness in respect thereto. There certainly would be 
no denial of justice should Todd's case be heard by an 
honest jury who might assess such damages as they be- 
lieved him to have justly sustained. 
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Syllabus.— Statement.— Argument for plaintiff. 

Miriam E. Moore 

vs. 

Samuel W. Darby et al. 

Thomas H. Moore, Intervenor. 

Kent, 8ept. T., 1889. 

Married women; proceeds of sale in partition of lands 
of tenants in common. 

A woman's share as tenant in common in the proceeds of lands, 
the right to the possession of which Tested in her after the 
passage of the Married Woman's Acts, and which have been 
sold under direction of court for partition, will not, at the 
request of her husband, be invested for his benefit, but it 
will be paid to her absolutely. 

' Suit for partition of certain real estate. — On in- 
tervening petition by the husband of one of the co-owners 
to have her share of the proceeds of sale invested for 
his benefit. The facts are stated in the opinion. 

Nathaniel B. Smithers, Sr., for the intervenor. 

Richard R. Kenney and Edward Ridgeby, contra: 
The question in this case involves the construction of 
the several statutes in this State enacted for the benefit 
of married women, and these statutes are to be found in 
Delaware Laws, vol. 12, page 663, passed in 1865; Del. 
Laws, vol. 14, pages 95 and 638, passed March 1871 and 
1873, respectively; Delaware Laws, vol. 15, page 289, 
passed 1875, and page 601, passed in 1877; Del. Laws, 
vol. 16, page 188, passed in 1879; Del. Laws, vol. 17, 
jpage 911, passed in 1883. 

These statutes (Married Woman's Acts) are remedial 
18 
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statutes and should be so construed as to advance the 
remedy and effect the object intended to be accomplished 
by the Legislature. Billings v. Baker, 28 Barb. 343; 
Johnes v. Johnes, 3 Dow. 15. 

By these statutes it is enacted that the real and per- 
sonal property of a married woman "shall be her sole 
and separate property, and the rents, issues, and profits 
thereof shall not be subject to the disposal of her hus- 
band nor liable for his debts." 

The effect of these statutes has been to abolish entirely 
the right of a tenant by the curtesy initiate. The hus- 
band has and can have no right, property, or interest 
whatever in his wife's real estate during coverture, and 
has no seisin thereof, as during coverture he cannot 
come at the possession or the rent and profit. He 
has under the statutes a possibility or chance of being 
tenant by the curtesy in the wife's lands in the event 
that he survives his wife and has by her issue born alive 
during coverture, capable of inheriting the estate and the 
wife being seised of the lands at the time of her death . 

As the law now stands in our State, the right of the 
husband to be tenant by the curtesy in his wife's lands 
is dependent upon the fact not only that the issue 
should be born alive during coverture, but also that the 
wife should be seised of the lands at the time of her 
death. 

Any alienation of the lands during the life of the wife 
must necessarily defeat the right of tenancy by the cur- 
tesy in the husband. Gram v. Zobdale, decided in the 
Court of Errors and Appeals in this State at the January 
Term A. D. 1881 (not yet reported); Breeding v. Davis r 
77 Va. 639; Beach v. Miller, 51 111. 206; HM v. Chamr 
hers, 30 Mich. 422; Sleight v. Bead, 18 Barb. 159; Sib- 
lings v. Baker, 28 Barb. 343; Pool v. Blakie, 53 111. 
495; Forbes v. Sweesy, 8 Neb. 520; Coverdale v. Gorman, 



1889. Moore v. Dabby. 195 

Argument for plaintiff: 

4 Houst. (Del.) 624; Johnes v. Johnes, 3 Dow. 15; Stew- 
art v. Boss, 50 Miss. 776; Greenwich Nat. Bank v. Hall, 
11 E. I. 124; SUshy v. Buttock, 10 Allen, 94; Porch v. 
Fries, 18 N. J. Eq. 205; Hearle v. Greenbank, 3 Atk. 
695-716. 

In the case before the court Mrs. Miriam E. Moore,* 
wife of Thomas H. Moore, was tenant in common with 
her two brothers Samuel W. Darby and John C. Darby, 
and proceedings in partition were instituted by Mrs. 
Moore in her own name. By the return of the freehold- 
ers it appeared that the lands held by the tenants in com- 
mon could not be divided without detriment to the parties 
interested, and the lands were sold by order of the chan- 
cellor, and converted into money, in accordance with the 
provision of section 14, chapter 86, page 530, Revised 
Code (1873). By these proceedings all the title and 
interest of Mrs. Moore in the lands were sold and alien- 
ated, and she no longer had any interest in these lands, 
but became entitled to her share of the purchase money 
— it was a conversion out and out of realty into person- 
alty and the estate and interest of Mrs. Moore in the 
lands was thereby divested. 

Since the passage of the Married Woman's Act in this 
State in 1865, more than twenty-four years ago, cases like 
the present have often occurred and the practice, so far 
as practice can, has established the right of the wife ab- 
solutely to the money, independent of her husband. The 
husband is not now under our practice made a party to 
the proceedings, and the court of chancery has uniformly 
since 1865 ordered the money to be paid to the wife. 
Prior to the Married Woman's Law when lands were sold 
it was considered a conversion into personalty, and the 
money was paid to the husband, but since the Married 
Woman's Law, the money has been paid directly to the 
wife. 
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Dower is certainly as much favored in our courts as 
curtesy, and yet, since the organization of our state gov- 
ernment, it is confidently believed that in proceedings in 
partition no precedent can be found where one of the 
tenants in common, being a married man and his wife 
living, one third of his interest in the lands has been in- 
vested or withheld from him so as to await the event of 
his death, leaving the wife surviving him. 

Dower is certainly extinguished by these proceedings 
if both husband and wife are living at the time, and 
why not curtesy ? 

Since the Married Woman's Law, the husband can 
have no more interest in the wife's lands than the wife 
has in his lands, — in fact not so much, — because the right 
of dower is superior to any liens which the husband may 
create during coverture; whereas the right of curtesy is 
subject to any lien made and created by the wife during 
•coverture. 

In the present case S. W. Darby and John C. Darby 
are both married men with wives living, and yet no one 
will pretend that one third of their share of the purchase 
money should have been invested to await the event of 
their wives outliving them. 

It may be pretended that dower is a mere right and 
curtesy an interest in lands. Such may have been the 
distinction before the laws for the benefit of married 
women were enacted. But since then, dower and cur- 
tesy are exactly alike, except that dower is preferred to 
liens created by the husband during coverture, while 
curtesy is not. Both now are but a right and neither 
tenant in dower nor tenant in curtesy have an interest 
until the death of the husband or the death of the wife. 

Suppose a farm belonged to the wife which has been- 
■purchased by her during coverture, and for which she 
gave a purchase money mortgage in which her husband 
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did not join, and the farm is afterwards sold on this 
mortgage and brings $5,000, above paying the mortgage 
— will it be pretended that the sheriff, to whom the whole 
purchase money is paid, is not bound to pay the balance 
of the money, after paying the mortgage (there being no 
other lien) to the wife, the husband and wife both being 
living at the time ? If not in that case, how can the wife 
be prevented from having her share in the present case ? 

To withhold this money from Mrs. Moore would be a 
virtual repeal of the Acts passed for the benefit of mar- 
ried women in all cases where a married woman was a 
joint tenant or tenant in common with other parties, and 
where proceedings were instituted for partition. It 
would deprive her of the control and management of this 
money so long as her husband lived. By the sale under 
the order of the court it became absolutely personal 
property, to which she, under the Married Woman's Law, 
is absolutely entitled. Before the passage of these laws 
it was always considered personal property and was in- 
variably paid to the husband absolutely. But since the 
enactment of these laws it became and was the absolute 
property of the wife, for her to dispose of as she might 
deem proper. 

Both reason and justice require that 6uch an interpre- 
tation should be given to these statutes as to carry out 
their spirit and intention, and to accomplish the end in- 
tended by the Legislature — and if so interpreted will give 
to Mrs. Moore absolutely her share of the proceeds of 
the lands held by the tenants in common, after deducting 
therefrom the liens to which her share may be subject. 

The Chancellob. — Miriam E. Moore has filed her pe- 
tition in this court, praying for partition between her and 
her two brothers, Samuel W. Darby and John C. Darby, 
of lands situate in Mispillion and South Murderkill Hun- 
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dreds, formerly belonging to Samuel Warren, senior. 
One of these tracts of land contains about 700 acres; one 
other contains something over 200 acres, and a third tract 
contains upwards of 180 acres. 

Samuel Warren, senior, died in 1848. By his will, 
admitted to probate November 6, 1848, he devised as 
follows : 

" Fourth. I give and devise to my beloved wife, 
Miriam, for and during the term of her natural life, with- 
out impeachment of waste, all that farm or tract of land 
with the appurtenances situate in Mispillion Hundred, 
Kent County, and State of Delaware, being the Mansion 
Farm on which Solomon Townsend, senior, and Solomon 
Townsend, junior, lived and died, and now in the tenure 
of Abner Wooters, and containing 6ix hundred acres 
more or less; and from and immediately after the death 
of my said wife, I give and devise the said farm or tract 
of land, with the appurtenances unto Solomon Townsend 
Warren and John W. Hall and their heirs for and during 
the natural life of my daughter Mary Darby, now the 
wife of John M. Darby, upon trust, to receive the rents 
and profits thereof and to pay the same to my said 
daughter Mary during her natural life, for her sole and 
separate use, notwithstanding her coverture, free from the 
debts, management, power, and control of her now hus- 
band the said John M. Darby, or of any other husband 
by her hereafter to be taken, and the receipt of the said 
Mary alone from time to time to be a sufficient discharge 
and after the death of my said daughter, I give and de- 
vise the farm or tract of land aforesaid with the appur- 
tenances unto the heirs of my said daughter Mary in fee 
simple absolute, clear and discharged from the trust 
aforesaid. 

"Fifth. I give and devise unto Solomon Townsend 
Warren and John W. Hall and their heirs for and during 
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the natural life of my daughter Mary Darby, now the 
wife of John M. Darby, the farm or tract of land which 
I purchased of Dr. Alexander Lowber near Frederica 
containing five hundred acres more or less with the ap- 
purtenances upon trust, to receive the rents and profits 
thereof and to pay the same to my said daughter Mary 
during her natural life, for her sole and separate use, not- 
withstanding her coverture, free from the debts, manage- 
ment, power, or control of her now husband the said John 
M. Darby, or of any other husband by her hereafter to 
be taken, and the receipt of the said Mary alone from 
time to time to be a sufficient discharge. And after the 
death of my said daughter, I give and devise the farm 
or tract of land aforesaid unto the heirs of my said 
daughter Mary in fee simple absolute, clear and dis- 
charged from the trust aforesaid." 

The tract of land in Mispillion Hundred, as appears 
from the return of the freeholders, in fact contains about 
700 acres of land and the two tracts in South Murderkill 
Hundred contain, as appears by said report, something 
over 400 acres. This discrepancy between the will of 
Samuel Warren, senior, and the report of the freeholders 
is not accounted for by any proof in the cause, but the 
discrepancy is immaterial, as there is no doubt that the 
land^ mentioned in the will above recited and the land 
-of which partition is sought are the same. Thomas H. 
Moore has filed his petition, therein stating that he 
intermarried with the said Miriam E. Moore, the peti- 
tioner in the proceedings for partition on or about the 
4th day of September, 1852, and had by her issue born 
alive and thereby became tenant by the curtesy initiate 
of the lands of which she was seised for and during said 
coverture, and that as said tenant by the curtesy initiate 
in the lands of his said wife, Miriam E., he has been in- 
formed and believes that he has an interest and is enti- 



200 Moore v. Dabby. Sept. TL 



Opinion. 



tied to be made a party to said proceedings in chancery 
and he therefore prays that he as her husband may be 
made a party thereto. 

He was made a party by the consent of the solicitors 
for the plaintiff and defendants respectively. 

The freeholders appointed to make partition of the 
lands have reported that the same cannot be divided 
without detriment to the parties entitled and that they 
therefore have appraised the lands as by their commission 
they were commanded to do. The lands in respect to- 
which partition is prayed, have been sold, the proceeds 
of sale paid into court, and the question is now raised by 
the solicitors for the husband of the petitioner whether 
her share of the proceeds of sale shall be paid to her 
absolutely, or, as they claim would be proper, shall be 
ordered to be invested for her benefit, the interest paid 
to her for life and the principal held to secure the possi- 
ble right of the husband therein should he survive the 
wife. 

An estate by the curtesy, says Cruise, quoting Little- 
ton, vol. 1, § 1, of chap. 1, title 5, p. 107, is where a man 
taketh a wife seised in fee simple or in fee tail general or 
seised as heir in special tail, and hath issue by the same 
wife, male or female, born alive, albeit the issue after 
dieth or liveth, yet if the wife dies the husband shall 
hold the land during his life by the law of England. 

And a tenant by the curtsey of England, says Black- 
stone, book 2, chap. 8, p. 126, is where a man marries a. 
woman seised of an estate of inheritance, that is, of lands 
and tenements in fee simple, or fee tail, and has by her 
issue, born alive, which was capable of inheriting her 
estate. In this case he shall on the death of his wife 
hold the lands for his life as tenant by the curtesy of 
England. There are four requisites, says Blackstone^ 
necessary to make a tenancy by the curtesy : marriage,, 
seisin of the wife, issue, and death of the wife. 



1889. Moobe v. Dabby. 201 

Opinion. 

1. The marriage must be canonical and legal. 

2. The seisin of the wife must be an actigri seisin or 
possession of the lands ; not a bare right to possess which 
is seisin in law, but an actual possession ; and therefore 
a man shall not be tenant by the curtesy of a remainder 
or reversion. 

3. The issue must be born alive. The husband, he 
says, by the birth of the child becomes tenant by the 
curtesy initiate, and may do many acts to charge the 
lands, but his estate is not consummate till the death of 
the wife ; which is the fourth and last requisite to make 
a complete tenant by the curtesy. 

Miriam E. Moore had not the possession nor the right 
to the possession of these lands or any part of them until 
the death of her mother, Mrs. Mary Darby. Her mother 
herself had not the right to their possession in her life- 
time, but the right to their possession during her life- 
time was in Solomon Townsend Warren and John W. 
Hall and their heirs during her lifetime. The right to 
the possession of Miriam E. Moore to any portion of 
these lands did not accrue until the death of her mother,. 
Mrs. Darby, which occurred, as Mr. Moore states in his. 
petition, on or about the 27th day of January, 1888. At 
this period her children Miriam E. Moore, Samuel W, 
Darby and John C. Darby became entitled to the pos- 
session of the lands under the will of their grandfather 
Samuel Warren, senior.. 

Before that day and before Miriam *E. Moore, and of 
course before her husband, Thomas H. Moore, could be- 
come entitled to any portion of said lands, the Legisla- 
ture of Delaware had in effect abolished the right of a. 
tenant by the curtesy initiate in this State. 

In fact, tenancy by the curtesy of England and tenancy 
by the curtesy as theretofore existing in Delaware ceased 
to exist. 
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But to consider the law in reference to this subject 
independently of our Acts of Assembly, a man was not 
entitled to tenancy by the curtesy nor a woman to dower 
out of a reversion or a remainder expectant upon an 
estate of freehold ; but upon a reversion expectant upon 
^n estate for years both of these rights (of dower and of 
curtesy) accrue, for the possession of the tenant for years 
constitutes a legal seisin of the freehold in reversion. 
1 Sharswood's Bl. bk. 2, chap. 8, p. 126 ; Stoughton v. 
Leigh, 1 Taunt. 410 ; De Gray v. liichardson, 3 Atk. 
470 ; GoodlitOe v. Newman, 3 Wils. 521. 

The right the husband acquires by marriage in the 
lands of the wife is thus stated in vol. 2, p. 131, of Kent's 
Commentaries, Lacy's edition 18S9: "If the wife, at the 
time of marriage, be seised of an estate of inheritance in 
land, the husband, upon the marriage, becomes seised 
of the freehold jure uxoris, and he takes the rents and 
profits during their joint lives. It is a freehold estate in 
the husband, since it must continue during their joint 
lives, and it may, by possibility, last during his life. It 
will be an estate in him for the life of the wife only, un- 
less he be a tenant by the curtesy. It will be an estate 
in him for his own life, if he dies before his wife, and in 
that event she takes the estate again in her own right. 
If the wife dies before the husband, without having had 
issue, her heirs immediately succeed to the estate. If 
there has been a child of the marriage born alive, the 
husband takes the estate absolutely for life, as tenant by 
the curtesy, and on his death the estate goes to the wife, 
or her heirs, and in all these cases the emblements grow- 
ing upon the land at the termination of the husband's 
estate go to him or his representatives." 

If during her life real estate is converted by operation 
of law into personal estate the conversion will be treated 
as her own. Graham v. Dickinscm, 3 Barb. Ch. 170, 5 
L. ed. 861. 
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The rents, issues, and profits of the wife's lands accru- 
ing during coverture belong absolutely at common law 
to the husband. How effectually these common-law 
rights of the husband had been changed by the statutes 
of this State will appear by reference to those statutes, 
and here I will remark that these statutes are remedial 
in character and must be construed by courts so as to 
effectuate the intention of the Legislature so far as the 
same can reasonably and properly be done. 

Our first Statute upon this subject was passed March 
17, 1865, and provided "that the real estate, mortgages, 
stocks, and silver plate belonging to any married woman 
at the time of her marriage, or to which she may become 
entitled at any time during her coverture, shall remain 
and continue to be her sole and separate property, and 
shall not be subject to the disposition of her husband by 
alienation, transfer, assignment, or otherwise; or be liable 
to the debts or contracts of her husband, except where 
such debts are judgments recovered against him for her 
liabilities before marrrage; provided, that nothing in 
this section shall be construed to authorize the wife to 
sell or otherwise dispose of her real estate, mortgages, 
stocks, or silver plate without her husband's consent, evi- 
denced by writing under his hand and seal, or to author- 
ize her to create any incumbrance upon her real estate, 
or to dispose of the rents, issues, and profits thereof, or 
the interest upon her mortgages, or dividends, or other 
income arising from her stocks, without his consent, evi- 
denced in the same manner: and, provided, further, that 
nothing lierein contained shall be construed to affect, in 
any manner, the rights of the husband (if he survive the 
wife), as tenant by the curtesy in the real estate of his 
wife." 

The Act to secure to married women certain of their 
own earnings, p. 95, vol. 14, has no relation to the case 
before the court. 
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By an Act for the protection of married women, passed 
April 9, 1873, vol. 14, p. 638, § 1, it was* provided "that 
the real and personal property of any female who may 
hereafter marry, and which she shall own at the time of 
her marriage, or that any female now married may re- 
ceive by gift, grant, devise, or bequest from any per- 
son other than her husband, shall be her sole and sep- 
arate property, and the rents, issues, and profits thereof 
shall not be subject to the disposal of her husband nor 
liable for his debts." 

This last Act was amended March 17, 1875, by strik- 
ing out said first section and inserting among other 
things, in lieu thereof: "Section 1. That the real and 
personal property of any married woman, which lias been 
heretofore acquired, is now held, or which she may here- 
after acquire in any manner whatsoever, from any person 
other than her husband, 6hall be her sole and separate 
property, and the rents, issues, and profits thereof shall 
not be subject to the disposal of her husband, nor liable 
for his debts." 

These are the portions of our Acts properly known as 
Married Women's Acts having relation to the question 
now before me. Regarded as remedial, and construed 
so as to advance the remedy and effect the object intend- 
ed to be accomplished by the Legislature, what are their 
effects in the case before me? 

Mrs. Miriam E. Moore was not entitled to the posses- 
sion of these lands or any portion of them until the 27th 
day of January, 1888, the day of the death of Mrs. Dar- 
by, and the day on which the estates of Solomon Town- 
send Warren and John W. Hall, trustees thereof, expired. 
Thomas H. Moore had not then and has not since had 
any estate and no interest in said lands. He has not had 
the legal right to enter upon or into the possession of 
said lands for any purpose whatever; he is not entitled 
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to the perception of the rents and profits of said lands 
or any part thereof during the lifetime of his wife; he 
has no estate by the curtesy initiate therein; he is enti- 
tled only to the possibility of entering into the possession 
of his wife's interest therein and enjoying the possession 
thereof during his lifetime in case he survives his wife, 
and in case no partition thereof be made between the 
tenants in common thereof, and unless the conversion of 
the wife's interest therein into money be in fact and in 
law not an absolute conversion, but a qualified conversion 
only. Would such a conversion of land into money un- 
der these circumstances have the effect of securing to 
Thomas H. Moore the preservation and enjoyment of 
the principal sum of money adjudged as the value of the 
wife's interest in the lands under the proceedings in par- 
tition in this cause? 

The doctrine of conversion was thus stated by an 
eminent English equity judge in a leading case upon this 
subject : " Nothing is better settled than this principle, 
that money directed to be employed in the purchase of 
land, and land directed to be sold and turned into money, 
are to be considered as that species of property into 
which they are directed to be converted, and this, in what- . 
«ver manner the direction is given, whether by will, by 
way of contract, marriage articles, settlement, or other- 
wise; and whether the money is actually deposited, or 
only covenanted to be paid. Whether the land is actu- 
ally conveyed, or only agreed to be conveyed, the owner 
of the fund, or the contracting parties, may make land 
money, or money land. The cases establish this rule 
universally." See 1 Pom. Eq. Jur. § 161, and authori- 
ties cited. 

The principle properly applicable to this case was de- 
cided by the superior court at its fall session in 1874 in 
the case of State, for the use of Samuel D. Cover dale, 
versus Randall B. Gorma/n, and others. 
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The court decided in that case that under the Act for 
Married Women, passed in 1865, a wife's interest in a 
recognizance in the orphan's court on the assignment of 
the real estate of a deceased father cannot be attached 
for the debts of her husband, except for such as are prop- 
erly provided for in it. 

In that case the court said: They considered that it 
would be contrary to the spirit and policy as well as the 
intention of the Statute of 1865, for the benefit of mar- 
ried women, to now hold that a wife's sole and separate 
interest in the real estate of her deceased father secured 
by recognizance in the orphan's court may be attached 
for the debt of her husband except such debts as are spe- 
cially provided for in it. Jefferson v. Brady ^ 4 Houst. 
(Del.) 626. 

If I understood the argument of the solicitors fpr 
Thomas H. Moore, the husband of Miriam E. Moore, it 
was that the conversion of the interests of Mrs. Moore 
and her brothers by a decree of a court of chancery of the 
real estate belonging to them in common was not a con- 
version out and out, but a special conversion for the pur- 
poses of partition only; and that the share of Mrs. Moore 
in the amount of the sales of the lands made under the 
order of the court in this partition cause should not be 
ordered paid to her absolutely, but that she should be 
required to give security for her proportion of such 8ale, 
so that in case her husband should survive her that 
amount should be secured so that her husband, in case he 
should survive her, might have the enjoyment of it dur- 
ing his life as tenant by the curtesy therein. 

The position of the counsel for Mr. Moore is not in 
my opinion tenable. It is not supported by a proper 
consideration of our Acts of Assembly in reference to the 
estates of married women, or of the doctrine of conver- 
sion as supported by adjudged cases. 
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Partition of estates held in common is a necessary in- 
cident of snch estates. 

Where such estates cannot in fact be divided between 
tenants in common the law requires that they shall be 
valued in money, and that such valuation shall be re- 
turned to this court by the freeholders appointed to make 
partition or valuation. Such valuation being returned to 
the court, its duty is to decree a sale by a trustee to be 
appointed for that purpose, the trustee making sale un- 
der the authority of his appointment for that purpose. 
It is the duty of the court to decree the payment to each 
tenant in common subject only to costs and liens against 
them respectively. 

No decision contrary to the principles here announced 
ha6 been made by me since I have exercised the duties 
of chancellor, and none, I presume, have been made to 
the contrary, by any of my predecessors in office when 
their attention has been properly called to the provisions 
of our Acts of Assembly in respect to the rights of mar- 
ried women. 

Let a decree be drawn for the payment to Mrs. Moore 
of her share of the proceeds of sale of the lands held in 
common by her and her brothers. 
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William G. Bryan et al. 
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Rebecca P. Milby. 

Kent, Sept. T. t 1890. 

Will ; obligatory trvst created by will. 

Ho obligatory trust is created by a will giving all of testator's estate 
to his wife with a request that if she does not require the whole 
of it as a support, she will, at her death, will the remainder to 
certain other persons named. 

Bill filed in Kent County. — This bill was filed by 
the children of Charles A. Bryan to establish a trust in 
-certain money alleged to have been loaned to defendant 
by Mary R. Bryan, deceased, and to recover such money 
for the benefit of complainants, the alleged cestuis que 
trustent The case sufficiently appears in the opinion. 

J. Alexander Fulton, for the complainants : 

Precatory words in a will create a trust. But the ob- 
jects of the bounty must be sufficiently described, and 
the property sufficiently defined. 2 Bouvier, L. Diet. 
364. 

This is the doctrine of the courts, stated in its briefest 
form, by our lexicographers. These are to be received 
as authority to this extent, that they are supposed to 
give true definitions as announced by the courts and to 
be received and acted upon by the bar. 

We have it stated more at large in the text-books. By 
a very eminent writer, universally recognized as an au- 
thority of the highest repute, it is stated in these words : 
•" It has long, been settled that words of recommendation, 
request, entreaty, wish or expectation, addressed to a 
•devisee or legatee make him a trustee for the person or 
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persons in whose favor such expressions are used, pro- 
vided the testator has pointed out, with sufficient clear- 
ness and certainty, both the subject-matter and the 
object or objects of the intended trust." 1 Jarman, 
Wills, 2d Am. ed. 1849, 332 ; Little & Brown's ed. 1881, 
p. 385. 

Judge Story states the rule thus : " In the interpreta- 
tion of the language of wills also, courts of equity have 
gone great lengths, by creating implied or constructive 
trusts from mere recommendatory and precatory words 
of the testator. Thus, if a testator should by his will 
desire his executor to give to a particular person a cer- 
tain sum of money, it would be construed to be a legacy; 
although the will should leave it to the executor's own 
free will, how and when, and in what manner, it should 
be paid." 2 Story, Eq. 2d ed. § 1068. 

This, then, is the rule as laid down in the lexicons and 
in the text-books, both English and American. It seems 
to be founded in reason and equity. It is the one we 
invoke and insist upon in the case now before the court, 
and for the first time in our judicial history. If it is not 
just in itself, and suited to our condition, the burden of 
allowing this rests with the respondent. 

I shall now attempt to show that the complainants are 
within the rule, as thus defined, and this I shall do both 
by the terms of the will itself, and by the authorities I 
shall cite in illustration of the rule and its application. 

Now as to the terms of the will. 

And first as to its intent. 

This is to be ascertained from the will itself, aided by 
the surrounding circumstances. From the will ; first, by 
the precatory words themselves ; and secondly, by the 
contest. The will is both short and clear, and we shall 
not have much difficulty in arriving at the true intent of 
the testator if we keep it before us. The precatory 

14 
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words are, " And I do request my wife, if she shall not 
require the whole of my real estate as a support, that 
she will will at her death the remainder to the children 
of my brother Charles Bryan, of Cecil County, Mary- 
land." 

From these words it is plain that the testator had two 
objects of his bounty in view. The first was his wife ; 
and the first and principal provision was for her support 
as long as she lived. From the very nature of the case 
this must be uncertain. She might live a long or a short 
time. If she retained her good health, she would re- 
quire less than if stricken by disease. But whatever the 
circumstances might be, she was to be supported out of 
his estate, even if it took the whole. But it was only 
support. No provision was made for anything else. 
She might not waste it, she might not spend it for other 
purposes ; she must not give it to strangers, for by so 
doing the second purpose and intent of the testator would 
be defeated, namely, the provision for his brother Charles' 
children. In other words he says : " My wife is to be 
supported, even if it should take the whole of my estate 
to do so ; but whatever is not required for this purpose, 
goes to my brother Charles' children." This is the clause 
of the will that contains the precatory words, and makes 
provision for these children. I contend that even taken 
alone they clearly show the intent of the testator to pro- 
vide for them after the support of his wife had been se- 
cured. But this conclusion is greatly strengthened, 
indeed placed beyond doubt, when we come to consider 
the context of this will. In the first place the estate, 
both real and personal, is given to his wife, Mary R. 
Bryan. And observe here, that although the bulk of it 
was real, yet no words of inheritance are used. It may 
be argued that these were not necessary to convey the 
fee, yet their omission is a noticeable fact when we come 
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to seek for the intent of the testator. But it is not even 
necessary to insist upon this interpretation, reasonable 
and natural as it seems to be ; for the subsequent words, 
following immediately in the same sentence, seem to leave 
no doubt about the testator's intent, and show clearly 
that his wife was not to take an absolute estate, without 
any limit or restriction as to how and for what purpose 
it should be spent. The words that limit and restrict 
her to the use and application of the estate are these : 
"And I do hereby authorize and direct my executor 
hereinafter named to sell my real estate, a6 soon as it can 
be sold to advantage, and to invest the money in good 
Btocks or bonds." If we consider carefully the language 
here used we surely cannot fail to 6ee that the interest in 
the estate given Mrs. Bryan was not an absolute and un- 
qualified one but one limited and confined to a single 
purpose, her own support. The words here used by the 
testator are not words of suggestion, desire, or wish, or 
even advice ; but of command and direction. The first 
are, " I do hereby authorize and direct." They are most 
positive and imperative, and in the present tense. There 
is no uncertainty or contingency of any kind. If the 
previous gift was an absolute one of the whole interest 
in the entire property, what need or propriety could 
there be in authorizing her to do what she already had 
the absolute right and power to do ? To authorize is to 
grant a power and confer an authority not before pos- 
sessed. To direct is to say how a thing shall be done. 
But it would be folly to address such words to a person 
who already had the authority to act according to his own 
free will as it is contended here that Mrs. Bryan had, 
and which would be true if she had taken an absolute 
interest by the preceding clause of the same sentence. 
But this is not all the direction the testator had to give 
regarding his property. In the same sentence he goes 
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on to say what shall be done with the proceeds after his 
estate lias been converted into ready money. 

He further " authorizes and directs " her " to invest 
the money in good stocks or bonds." If he had already 
given it her absolutely there would be neither propriety 
nor sense in using such language. 

Again, u if she shall not require the whole of my estate 
as a support," he requests her to will it to the children 
of his brother Charles. What is the meaning of the 
word " require " as used here ? It excludes the idea of an 
unqualified estate and unlimited control and discretion, 
and manifests a clear intention to limit* the use while she 
lived and direct the disposal of the remainder at her 
death. 

From the foregoing considerations it is plain that the 
intent of the testator was to provide for the support of 
his widow during life, and that whatever remained at 
her death should go to the children of his brother Charles, 
the complainants here. The testator had no children of 
his own. 

If this be the intent of the testator, it should end the 
controversy ; for it is a cardinal principle, recognized 
And declared by all courts, that in the construction of 
wills, the intention of the testator is the first object of 
inquiry, and when found, that it must be fully carried 
out, and control the disposition of the estate. 

The principle that precatory words, when used in a 
will, are imperative, and must be so regarded, has long 
"been established. The reason of the rule has already 
been stated. It is that the testator, having full power 
over his estate, to dispose of it as he pleases, need not 
express his will in the stern and imperious language of a 
master, addressing an inferior, but may rather employ 
the gentler phrase of courtesy as addressing a friend and 
equal, whose pleasure it will be to carry out his wishes, 
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even after he has departed. Recognizing the principle 
and its propriety, the courts in England at a very early 
day so declared, and since have uniformly held, u that 
words of recommendation, request, entreaty, wish, or ex- 
pectation, addressed to a devisee or legatee, will make 
him a trustee for the person or persons in whose favor 
such expressions are used, provided the testator has 
pointed out with sufficient clearness and certainty both 
the subject-matter and the object or objects of the in- 
tended trusts." The same principle has been adopted, 
and the same rule followed, with a few exceptions 
only, in this country. 

A host of authorities, both English and American, 
might be cited ; but it would be almost an endless task 
without any corresponding profit. The difficulty arising 
in the numerous cases has not been in regard to the 
principle, for that has been acknowledged over and over 
again to be settled, but in its application to the special 
facts, or circumstances of each case ; and the question in 
almost every instance has been as to the certainty of the 
subject or the object. 

On this point there has arisen some diversity of views 
among the judges, as was very natural and to be expected. 
Some have been more strict than others ; but the main 
current of the decisions has flowed on in one strong, uni- 
form, and unbroken stream ; and the rule on this ques- 
tion of certainty has been, that where the object and the 
subject can be discovered from the will itself, or the 
will and surrounding circumstances ; or where the court, 
by the exercise of its usual powers and functions can as- 
certain the subject of the gift and the persons to be ben- 
efited, — the trust shall not fail because of uncertainty. 

Without dwelling longer upon this point, we respect- 
fully cite the court to the following authorities. An 
examination of these will clearly show that our case 



214 Bayan v. Milby. Sept. T. 

Argument for defendant. 

comes within both their letter and spirit. 1 Jarman, Wills, 
2d Am. ed. 332; 2 Story, Eq. § 1068; Malim v. Keige- 
ley, 2 Ves. Jr. 333; Wilson v. Major, 11 Ves. Jr. 205; 
Wright v. Atkyns, 17 Ves. Jr. 255; Parsons v. Baker, 
18 Ves. Jr. 476; Briggs v. Penny, 8 Eng. L. & Eq. 231; 
Coatetf Ajyp. 2 Pa. 129; McKonkey's App. 13 Pa. 253; 
Pennoctfs Estate, 20 Pa. 268, 59 Am. Dec. 718; Ingram 
v. Fraley, 29 Ga. 553; Henderson v. Bladcburn, 104 111. 
227, 44 Am. Eep. 780; Bull v. Bull, 8 Conn. 48, 20 Am. 
Dec. 86; Hall v. Otis, 71 Me. 326. 

Even if the chancellor should have any doubt of the 
correctness of the principle here contended for or the 
propriety of its application in this State, it should be re- 
solved in favor of the complainants upon these consider- 
ations: This is a Virginia case. The testator was 
domiciled there at the time of his death. The will was 
proved there. The estate was there. Now the rule in 
such cases is that the law of the testator's domicil shall 
direct the course of distribution. Williams on Executors, 
366, states : " It is now a clearly established rule that 
the law of the country in which the deceased was domi- 
ciled at the time of his death not only decides the course 
of distribution or succession as to personalty, but regu- 
lates the decision as to what constitutes the last will with- 
out regard to the place either of birth or death, or the 
situation of the property at that time." 

The rule above contended for is the one adopted and 
acted upon in Virginia. Harrison v. Harrison, 2 Gratt. 
1, 44 Am. Dec. 365. 

Nathaniel B. Smithers, Sr., for the defendant : 
Whether or no there was any trust created depends 
upon the proper construction of the will of the testator. 
The proper construction is : 
1. That the bequest to Mary R. Bryan was of the 
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whole estate of the testator, subject only to the payment 
of his debts. 

2. That by the direction to sell, the real estate was 
converted into personalty and as such passed to the 
widow. 

3. That the terms of the bequest being unlimited, the 
residue, after payment of debts, passed to her as an ab- 
solute gift. 

4. The absolute nature of the gift is more clearly indi- 
cated by the clause directing that no security should be 
given by her, as executrix, nor any appraisement be 
made of his estate. 

5. That Mary E. Bryan had the power and right to 
.spend any part or all of the residue so given and whether 
she did so or not was a matter wholly within her discre- 
tion. 

6. That there was no bequest by the testator to the 
children of his brother, nor any benefit directly con- 
ferred, — but if anything was to come to them it was to 
be wholly by and through the will of Mary R. Bryan, — 
to be made in pursuance of the testator's request, and the 
subject to be contingent upon whether anything should 
be left of that which had been bequeathed to her. 

Such being the proper construction of the will of Wil- 
liam A. Bryan, the defendant rests upon this well-estab- 
lished principle, — that whenever a bequest is made in 
terms importing an absolute gift, precatory words will 
never be construed as creating a trust, if either they 
ought not upon the whole will to be considered as im- 
perative, or if the subject-matter of the request be un- 
certain, or if the objects intended to be benefited be not 
clearly ascertained — and all these three requisites must 
•co-exist. And if in any gift there is manifest an inten- 
tion to give to the devisee a right or power to dispose of 
the property so given, and by using such right to leave 
more or less or nothing upon which such trust would 
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operate, then such precatory words will never be con- 
strued as imperative. 

This principle is found in Lewin, Tr. 184, and Hard- 
ing v. Glynn, 1 Atk. 469, 2 Lead. Cas. Eq. 4th Am. ed- 
1079-1082, 1086, 1087. 

I now propose to examine whether this principle is 
sustained by adjudicated cases. 

Bland v. Bland, 2 Cox, Ch. 349, decided by Lord 
Hardwicke in 1745, though there are a few cases preced- 
ing this, is the first leading authority. It arose upon a 
clause in the will of Lady Ann Bland, who after devising 
certain real and personal estate to her son, Sir John- 
Bland, absolutely, adds : " And it is my earnest request 
to my son, that on failure of issue of his body he will 
sometime in his lifetime, either by will or other writing,, 
settle the said premises or so much thereof as he shall 
stand seised of at the time of his decease, so and in such 
manner as that on failure of issue of his body the same 
may come to my daughter Mrs. Jacob and the heirs of 
her body." 

It was urged that this request was a direction to settle 
and was imperative, but it was ruled by the Chancellor 
that it was not, but that the estate being given abso- 
lutely, he had power to dispose of the same, and as the 
request only affected so much as he should stand seised 
of at his death, it was as much as if the testatrix had said, 
" I leave you to dispose of as you think fit, but I shall be 
glad if you will give as much as you can spare, so and 
so." 

In the course of his opinion the chancellor quotes the 
previous case of Atty-Oen. v. Hall, Fitzg. 314, decided 
in 1735, which arose .upon the will of Thomas Hall, in 
which he gave to his son Francis and the heirs of his 
body all his personal estate, but if Francis should depart, 
this life leaving no heirs of his body, then he gave so 
much as his son should be possessed of at the time of hi& 
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death to the Corporation of Goldsmiths upon trust for 
charities. 

Francis died and bill was filed by the attorney-general 
to have the estate applied to charities. It was held that 
the bequest did not take place, and the opinion was 
founded upon the clause " so much thereof as he shall 
be possessed of at the time of his death," which imported 
that his son should have the clear property. 

After applying this, the chancellor proceeds in relation 
to the case before him. " She," Mre. Bland, " takes it 
for granted from his having the fee that he could sell 
and dispose of it as he pleased, and therefore she re- 
quests, and by the whole framing of the will this request 
i6 subject to his, John Bland's, directiQn. I do not lay 
it down that in a will a request may not amount to a 
legacy, but it should be limited to some certain thing or 
for some certain part of a thing and not left absolutely to 
the pleasure of the person to whom the request is made.'* 
Nothing could be more applicable to describe the will 
of William A. Bryan. His widow took his whole estate 
absolutely. She had power to expend the whole, — it was 
entirely at her pleasure whether anything should be left, 
— if anything should be left he requested that she would 
bequeath as he desired, but the whole subject-matter wa& 
committed to her discretion. 

I have cited this case at length, not only on account of 
the eminence of the judge, but as the leading case uni- 
versally cited and followed. 

Wynne v. Hawkins, 1 Bro. Ch. 179 {Lord Thurlow),. 
1782, devises to testator's wife " not doubting but that 
6he will dispose of what shall be left at her death to our 
two grandchildren" not sufficiently certain to raise a trust- 
It was argued for the plaintiff, a grandchild, against 
the personal representative of the wife who had died in- 
testate that by force of the words " not doubting" there 
was a trust. 
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For the defendant Bland v. Bland was cited and the 
chancellor dismissed the bill, saying in the course of his 
opinion : " If a bill had been filed in the lifetime of the 
wife could I have ordered the money laid out and that 
she should receive the interest for her life and then that 
it should go over. If the intention is clear what was to 
be given and to whom, I should think the words ' not 
doubting' would be strong enough. But where in point 
of context it is uncertain what property was to be given 
And to whom, the words are not sufficient, because it is 
doubtful what is the confidence which the testator has 
reposed. Here he looked upon the provision made by the 
father of the grandchildren as an ample provision, and 
meant this fortune to pass through the pleasure of his wife, 
leaving it to her to use what she pleased and consequent- 
ly to make the residue such as she chose." 

The principle of the decision was the want of certainty 
in the subject-matter. The request having reference 
only to what might be left at the death of the first 
♦devisee. In this it is precisely similar to the will of 
William A. Bryan. 

Pierson v. Garnet 2 Bro. Ch. 38, 226, Lloyd Kenyon, 
M. i?., 1786, on appeal, ZonZThurlow, Ld. Ch. 1787, was 
thoroughly argued. The decisions, both above and below, 
were in favor of a trust, but the principle of the preced- 
ing cases is maintained and the difference illustrated. 

The question arose under the will of John Garnet, 
Bishop of Clogher, who by his will gave to Samuel Salt 
in trust to pay certain annuities and subject thereto to 
permit and suffer Peter Pierson, the complainant, to re- 
ceive the whole of the residue of the proceeds, interest 
' and profits of the said fund to be placed out at interest 
after the payment of the said annuities for and during 
his natural life and from and after the death of the an- 
nuitants 1 bequeath the said residue to the said Peter 
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Pierson, his executors, administrators, and assigns, and it 
is my dying request to the said Peter Pierson that if he 
shall die without leaving issue living at his death, that 
the said Peter Pierson do dispose of what fortune he 
shall receive under this my will to and among the de- 
scendants of my late aunt Anne Coppinger, his grand- 
mother, in such manner and proportion as he shall think 
proper." 

The question was whether these words were recom- 
mendatory or imperative and raised a trust for the de- 
scendants of Anne Coppinger. 

Now it will be observed, and was admitted, that the 
gift itself was certain being of the whole of " what for- 
tune he should receive under this my will," and the con- 
test was whether the objects were sufficiently marked by 
the words " the descendants of my late aunt Anne Cop- 
pinger." 

Inasmuch as the question could not properly arisd un- 
til the death of Peter Pierson without issue living, the 
Master was disinclined to consider the matter, but being 
pressed, yielded and ruled that the words created a trust, 
and in. the course of his opinion says : " The principles 
appear to be those recognized by Lord Thurlow in the 
<&ses of Harland v. Trigg, 1 Bro. Ch. 142, and 
Wynne v. Hawkins, Id. 179, that where the property to 
be given is certain, and the objects to whom it is given 
Are certain, there a trust is to be created." Bland v. 
Bland having been cited, his Honor observed in regard 
to it : " The property was not certain, being the whole 
of what he should be seised of at his death and leaving 
him an absolute control over the property during his 
life," and in reference to Le Maitre v. Bannister, where 
the words were, " to do* justice to A. and her children, 
but if any circumstances should occur to make it neces- 
sary, the devisee was to be at liberty to dispose of it," 
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the judge said: "There one of the circumstances was 
wanting, for the devisee could dispose during his life," — 
thus recognizing the distinction already established that 
if there was power to diminish or destroy the fund there 
could be no trust. 

On appeal the decision was affirmed by Thurlow, Zd. 
Ch. (p. 230), who says : " In this case the devisee only 
takes an estate for life in the produce of the fund. The 
intention of the testator was that if he had children he 
should take an absolute power of disposal ; if not it should 
go to the descendants of his aunt." 

Having thus determined that Peter Pierson had no 
power to appropriate any part of the principal and that 
the words " descendants of Anne Coppinger " constituted 
a sufficient description, the two requisites of certainty of 
subject and object were present. 

The case of Sprcmge v. Barnard, 2 Bro. Ch. 585, 
Rolls, Lloyd Kenyon, 1789, occurring within two years, 
and decided by the same judge, not only confirms Bland 
v. Bland, Le Maitre v. Bannister, and Wynne v. Hawk- 
ins, but shows that Pierson v. Garnet was in entire ac- 
cord with the principle thereby established. 

The words of the will made in execution of a power 
were : "This is my last will and testament at my death 
for my husband Thomas Sprange, to bewill to him the 
6um of £300 which is now in the joint-stock annuities 
for his own sole use ; and at his death the remaining part 
of what is left that he does not want for his own wants 
and use to be divided between my brother John Crapps, 
my sister Wickenden and my sister Barden, to be equally 
divided between them." 

The stock was standing in the name of trustees. The 
wife died and Sprange, the husband, applied for a trans* 
fer of the stock, claiming it absolutely. The trustees 
refused. The bill was filed by Sprange, and all in inter- 
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est made parties. It was contended for those in remain- 
der that Sprange was only intended to take for life — that 
there was 4 trust — and that the property should be im- 
pounded. 

The master of the rolls says : " It is contended for the * 
persons to whom it is given in remainder that he shall 
only have it for life and that the words are strictly man- 
datory on him to dispose of it in a certain way, but it is 
only to dispose of what he has no occasion for ; therefore 
the question is whether he may not call for the whole, 
and it seems to me perfectly clear on all the authorities 
that he may. I agree with the doctrine in Pierson v. 
Garnet^ following the cases of Harlcmd v. Trigg, and 
Wynne v. Hawkins, that the property and the person to 
whom it is to be given must be certain, in order to raise 
& trust. Now here the property is wasting, as it is only 
what shall remain at his death. The cases are so much 
in point that th^y are scarce worth mentioning ; they are 
Bland v. Bland, Le Maitre v. Bannister, Wynne v. 
Hawkins, where not doubting would have been sufficient 
to have raised the trust had it not been .for the uncer- 
tainty of the following words. . . . Then the pres- 
ent case is ' so much as he shall not want for his wants.' 
It is contended that the court ought to impound the 
property ; but it appears to me to be a trust which would 
be impossible to be executed. I must therefore declare 
him to be absolutely entitled to the £300 and decree it 
to be transferred to him." 

In this bequest the words were " the remaining part of 
what is left that he does not want for his own wants and 
use " — in the will of William A. Bryan the request is 
" if she shall not require the whole of my estate as a sup- 
port that she will will at her death the remainder." 

Comment is unnecessary to show the identical charac- 
ter of the bequests — that in each case the property was 
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wasting and uncertain, and wholly dependent upon the 
devisee whether there would be much or little or any- 
thing to form the subject of a trust. a 

In Malivi v. Keighley, 2 Ves. Jr. 333, 529, before Sir 
Richard Pepper Arden, M. i?., affirmed Lord Alvanley, 
1794, Lord Chancellor Loughborough, 1795 ; the trust 
was established, both below and on appeal. The ques- 
tion arose on the will of Thomas Lowe, who after be- 
quests to his daughters severally for life, with provisions 
for sinking the shares of such as should die without 
children into the residue, and giving the residue in three 
parts and with proviso : " In case the whole of the resi- 
due of my personal estate shall become vested in any 
one of my said daughters, then I do give and bequeath 
the same " (after the determination of tlie trusts) " unto 
such surviving daughter, her executors and administra- 
tors, hereby recommending it to such daughter to dis- 
pose of the same after her own death, and the determina- 
tion of the several trusts aforesaid unto and among the 
children of my said daughter Anne Malim and my 
nephew, John Lowe, of Ferry Bridge, desiring that his 
reputed daughter Emilia, though born before marriage, 
may be considered as one of his children." 

The whole residue became vested in Sarah, one of the 
testator's daughters, who married Keighley, and she dy- 
ing without issue and intestate, the question was whether 
there was a trust for the children of Anne Malim and 
John Lowe. 

Now by recurring to the terms of the bequest it will 
be observed that the recommendation covered the whole 
of the property received from the testator, and that there 
was no power in the legatee to dispose of any part of the 
principal. 

The master of the rolls decided that it was a trust and 
in the course of his opinion lays down the rule which in 
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subsequent cases lias been so often referred to, in these 
words: "Whenever any person gives property and 
points out the object, the property and the way it shall 
go, that does create a trust unless he shows clearly that 
his desire expressed is to be controlled by the party ; and 
that he has an option to defeat it." 

Now this is really nothing more nor less than had be- 
fore been laid down by his predecessors in the foregoing 
cases. Properly construed it embraces the three requi- 
sites of certainty as to the object of the trust — the sub- 
ject-matter of the trust — and the imperative character of 
the trust, and this is made more clear by the observations- 
of ChcmceUor Loughborough on the appeal. 

In the same case on appeal the decision below was af- 
firmed, the Lord Chancellor saying : " In Cunliffe v. 
Cunliffe, Ambl. 586, a good deal turned upon the nature 
of the subject devised. From the nature of the subject 
it could not be more than a recommendation, for he had 
full power to spend and waste it ; the houses were sugar 
houses. In this case the surviving daughter could not 
have used any part of the property, the limitation to her 
issue would have tied it up." 

His honor then mentioned a case in the house of lords.. 
" A testator gave all his personal property to his daughter, 
and the words were extremely strong and imperative as- 
to what should be done after her death, but a power waa 
given her of spending part of it. From that I conceived 
that you must first see what interest the person to whom 
the recommendation is applied takes ; if in express terms, 
or by implication he has a power of spending part, or if 
the nature of the subject implies it, however strong the 
bequest is you cannot hold it an absolute trust ; for that 
is making a will for another man. This is in effect what 
Lord Thurlow means by making the bequest certain." 

The Lord Chancellor then expressed a desire to look 
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into the cases, and subsequently declared that there was 
no discrepancy between Cunliffe v. Cunliffe, and Pier- 
son v. Garnet^ approved of the decisions in Bland v. 
Elands and Atty-Gen. v. ffatt, and in summing up thus 
tersely expressed the principle : " The thing is certain 
where the whole property must remain entire during the 
life of the first person — it is uncertain where any power 
is in that person to diminish the amount." 

On the previous day the chancellor expressed the opin- 
ion that the daughter was prohibited from using any 
part of the property, and he again states : " Here it must 
have remained entire, and in the words of the recommen- 
dation it wa& plain it was not wholly ad arbitrium of the 
surviving daughter." 

Now it is submitted that under the will of W. A. 
Bryan it is clear that the widow had the right to use the 
whole fund, and it was purely and wholly at her discre- 
tion whether anything, or if anything how much, should 
be left. 

Now though the decision of the master of the rolls 
was affirmed, yet Lord Loughborough had dissented 
from the opinion which he had expressed that Cunliffe 
v. Cunliffe had been overruled by Pierson v. Garnet, 
and this dissent rendered it needful that he should modi- 
fy some of his expressions. The occasion soon occurred. 

In Pushman v. FiMiter, 3 Ves. Jr. 7, John Pushman, 
after some specific legacies, thus bequeathed : " Lastly 
all my household goods and furniture, plate, linen, and 
china, ready money and securities for money, stock in 
trade, together with the residue and remainder of my 
personal estate of every nature or kind soever or whereso- 
ever, I give, devise and bequeath unto my said wife, 
Mary Pushman, desiring her to provide for my daughter 
Anne out of the same, as long as she my said wife shall live, 
and at her decease to dispose of what shall be left -anong 
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ray children in such manner as she shall judge most 
proper." 

The wife died and the bill was filed against Filliter, 
her executor, by the children,* claiming that the residuary 
•clause created a trust. And it was argued that it was a 
gift for life, remainder to the children after her death, 
with power to provide for one daughter for her life. 

The master of the rolls, in delivering his judgment, 
said: "The Lord Chancellor, in Malim v. Keighley, 
seems to think the lord commissioners in Cunlife v. Gun- 
.life did not intend to 'break in upon the rule. I cannot 
but think still that it is overruled by Pierson v. Garnet, 
but, however, his Lordship agreed with me ; and it is 
now clearly settled upon Wynne v. Hawkins, Pierson v. 
Garnet, and the other cases, that any words or recom- 
mendation by a person having a right to command do 
create a trust, if the person and the property are defined, 
And the only question is, whether it is clear the testator 
intended that his wife should have no power to dispose 
-except for the maintenance of his daughter Anne, and 
meant to create a trust of all the rest. Therefore it is 
merely a question of construction of the words i what 
.shall be left/ whether they mean only what shall be left 
after providing for his daughter Anne. I think Wynne 
v. Hawkins as strong as this. It might have been equal- 
ly contended in that case that he meant all, after she had 
•expended what was necessary for her support. In this it 
must be contended that if a bill had been filed, the prop- 
erty would have been impounded. I am clearly of opin- 
ion that I should go too far, if I did not hold that he left 
it in the discretion of his wife to give to his children any 
part she might not dispose of. . . . According to 
what the Lord Chancellor in Malim v. Keighley says of 
{Junliffe v. Curdiffe, if the mother could spend it, there 
15 



Bbyan v. MiLBr. Sept. TL 



Argument for defendant. 



is no trust, otherwise if she could not ; therefore Cunliffe 
v. Cunliffe is an authority for this decision." 

Perhaps the principle has nowhere been more clearly 
announced than by Chief Bwron Richards, in delivering 
the opinion in the case of Heneage v. Andover, in the 
exchequer, and reported in 10 Price, 230 (1822). 

The question arose on the will of John Walker Hene- 
age and on this clause : "And I have devised and be- 
queathed the whole of my said real and personal estate 
hereinbefore particularly set forth unto my dear wife, un- 
fettered and unlimited, in full confidence and with the 
firmest persuasion, that in her future disposition and dis- 
tribution thereof she will distinguish the heirs of ray late 
father by devising and bequeathing the whole of my said 
estate, together and entire, to such of my father's heirs 
as she may think best deserves her preference." 

In discussing the question, his Lordship, on page 394, 
lays down the doctrine of the cases in these words : u It 
has been held, and must, I think, be admitted, that if an 
intention appear in any part of the will to give to the 
devisee a right or power to spend the property, words of 
equal force with these words would not be imperative ; 
for the court in its astuteness to extract the meaning con- 
ceives it to be inconsistent with an intention to create an 
imperative trust, that the party should have the right or 
power to dispose of the property at his pleasure, and by 
using that privilege to any extent leave nothing or more 
or less to remain the subject of a trust." 

" In this case the devise and the words, ' unfettered 
and unlimited,' which are used by the testator to show 
his opinion of the extent of the interest devised, are cer- 
tainly large enough to manifest an intention to convey 
the absolute dominion to the party, as if words had been 
used more directly authorizing her to spend it or to deal 
with it as she pleased." 
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This court held that there was no trust, and the deci- 
sion was affirmed by the house of lords. 

Now it will be observed that in this will there was the 
recommendation that she should devise and bequeath the 
whole of the said estate together and entire, but notwith- 
standing the court held that because the testator had de- 
clared that he had devised and bequeathed the whole of 
my said real and personal estate unfettered and unlimited, 
that these words indicated the intention of the testator 
that she should have the power to 6pend the estate, and, 
this being so, it was inconsistent with the imposition of 
an imperative trust. 

Now surely there can be no doubt that by the will of 
William A. Bryan there was ample and complete domin- 
ion given to his widow over all his estate, real and per- 
sonal, that it was wholly in her discretion as to how much 
of that estate she would spend — that there was no obli- 
gation imposed upon her to keep any part, and no trust 
can therefore be predicated. 

The same principle is clearly announced in the case of 
Harwood v. West y decided by Vice-Chancellor Sir John 
Leach, in 1823, and reported in 1 Sim. & Stu. 387, and 
though the trust was sustained, the doctrine of the pre- 
ceding cases was pointedly approved. 

The case was thus : John Powell gave to his wife all 
his personal estate for her own sole use and benefit, re- 
lying on her, if she should marry again she would secure 
to herself whatever she should possess herself by virtue 
of his will, so that the same should not be subject to the 
debts of her husband ; and he recommended his wife 
that she should by her will give and bequeath what she 
should die possessed of under his will, in manner follow- 
ing : One moiety or half part between his two sisters, 
or their children; and the other moiety between his 
wife's two sisters, or their children, and he appointed his 
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wife and the defendant West, his executors. Mrs. 
Powell applied all but £400 of the residue, after pay- 
ment of debts, to her own use, and invested the £400 in 
stock, in the joint name of herself and West, and by her 
will gave of this, one half to one of the sisters of the tes- 
tator, and the other half to the other sister, and made the 
plaintiff Harwood her executor. The executor filed his 
bill against West for a transfer of the stock. The Vice- 
Chancellor delivered his opinion thus : " It is essential 
to the execution of a trust that the subject should be cer- 
tain ; and if this testator intended that his wife should, 
at her pleasure, during her life, dispose of the property 
which he left to her, and that his recommendation should 
extend only to what, if anything, happened to remain of 
his property at her death undisposed of by her, then 
there is no trust to be administered by this court. It is 
true that in terms his recommendation is that she shall 
, . . bequeath what she shall die possessed of under 
and by virtue of that his will, ... in manner as 
therein stated, and if these words were uncontrolled by 
any other part of the will, it would be to be implied that 
he had in view only what she should happen to have left 
at her death, and not all that he had given her. But in 
a prior part of the will he directs that upon a second 
marriage . . . the whole of the property which he 
gives to her and not such part only as may then have 
been undisposed of by her, shall be secured to her sepa- 
rate use. ... I must therefore consider that he had 
in view the whole property which she should possess un- 
der his will, and that the expression is equivalent to a 
recommendation to give the whole property which she 
should so possess." 

In establishing the trust the vice-chancellor keeps 
strictly in the line of the prior decisions in requiring cer- 
tainty of the subject, and in declaring that the power of 
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the wife to part with the property would reduce the re- 
quest to a recommendation for the disposal of an unde- 
fined residue, and be thereby destructive of the existence 
of a precatory trust. 

Equally emphatic is the deliverance of Lord Langdale, 
M. i?., in the leading case of Knight v. Knight, decided 
*in 1839-1840, and reported in 3 Beav. 171. After quot- 
ing the provisions of the will of Kichard Payne Knight, 
he says: "That the testator wished that his estates 
should be preserved in the male line of his grandfather 
and had a reliance, or in the popular sense a trust, that the 
person to whom he gave his property and those who 
should succeed to it would act upon and realize that 
wish, admits of no doubt. He has expressed his wish 
and his reliance in terms, which are, to that extent, suffi- 
ciently clear. 

"But it is not every wish or expectation which a testator 
may express, nor every act which he may wish his suc- 
cessors to do, that can or ought to be executed or enforced 
in this court." And he continues, " for of late years it 
has frequently been admitted by judges of great emi- 
nence that by interfering in such cases the court lias 
sometimes rather made a will for the testator than exe- 
cuted the testator's will according to his intention ; and 
the observation shows the necessity of being extremely 
cautious in admitting any, the least, extension of the prin- 
ciple to be extracted from a long series of authorities in 
respect of which such admissions have been made." 

After this salutary caution his lordship then enumer- 
ates the three essentials that had been declared necessary 
to the creation of a trust. " First, that the words so 
used must be such that upon the whole they ought to be 
construed as imperative. Second, that the subject of 
the recommendation or wish be certain. Third, that the 
object or persons intended to be benefited must also be 
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certain." And, after illustrating his meaning by exam- 
ples, lie continued : " Thus the words 'free and unfettered' 
accompanying the strongest expressions of request were 
held to prevent the words of the request from being im- 
perative. Any words by which it is expressed or from 
which it may be implied that the first taker may apply 
any part of the subject to his own use are held to pre- 
vent the subject of the gift from being certain." 

The same doctrine is also illustrated and emphasized 
by the case of Cmmnan v. Harrison, decided by Vice- 
ChanceUor Sir George James Turner, in 1852, and re- 
ported in 10 Hare, 234. The synopsis of the case is 
thus : A gift of the yearly interest, dividends, proceeds 
and profits to arise from the shares of the testator in a 
pottery, ship-building yard, shipping, trust moneys, effects 
and premises to his wife for her life, for the maintenance, 
education, and support of herself and his children ; and 
subject to some bequests and trusts for the advancement 
of the children, a bequest of the residue to the children 
equally ; and the testator particularly recommended, de- 
sired, and directed his wife, at her decease, by will or 
otherwise, to divide or dispose of what money or prop- 
erty she might have saved from the yearly income there- 
inbefore given to her, amongst all his children, in equal 
shares. It was held that the attempted disposition of the 
savings of the widow was in the nature of a precatory 
gift ; but the widow having taken a beneficial interest, 
and being empowered to spend the whole, there was no 
certainty of the subject of the gift and no trust created 
of the savings in favor of the children ; and that the 
same, therefore, belongs to the estate of the widow. 

After the death of the widow, a bill was tiled, claiming 
among other things, the savings of the income of the 
widow, and contending that the residuary personal estate 
of the widow consisted of the savings during her life out 
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of the rents, interest, and annual proceeds to which she 
became entitled during her life under the will of John 
Barwise, the testator, and that such savings and accumu- 
lations passed under and were subject to the trusts of hi* 
will in favor of his children. 

Inasmuch as the opinion of Vice-ChcmceUor Turner is 
«o clear, and so apposite to the present case, I will be 
pardoned for treating it with some particularity, and in 
detail. 

After stating the question to be the right of the 
children under the will of John Barwise, to the savings 
of Joanna, he says : " Two views were put forward as to 
the effect of this clause with regard to the savings* The 
plaintiffs argued that it was a gift of the income to the 
widow, for her life, with a gift over to the children of so 
much as she might not spend, bringing the case within 
Surman v. Surrnan, 5 Madd. 123. On the other hand 
the defendants contended that this was a precatory gift 
made by means of a request imposed upon another, to 
whom the beneficial interest is given. Thejfirst thing to 
be considered is, within which class the disposition falls, 
which must be determined by the subject of the gift and 
the terms of the bequest The subject of the gift in this 
case is * savings.' The ' savings ' are to be made by the 
widow. The amount of such savings is dependent en- 
tirely upon her. . . . He meant to give what she 
might save, but what she saved would depend entirely on 
her will and pleasure, and so far therefore as regards the 
subject of the bequest, it was to be the testator's gift ; 
but whether there should ever be anything upon which 
it could take effect, depended upon the'will and pleasure 
of the widow. Then what are the terms of the bequest ? 
The widow is to dispose of it by will or otherwise. It is 
under her disposition that the children are to take. They 
take under her disposition made by the testator's desire, 
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and not under any gift contained in his will. This is the 
very nature of a precatory gift. It is not the case of a 
gift to A, with a gift over of the subject to B ; but it 
falls within the class of cases where there is a gift to A, 
with a request that he will bequeath it to B. I am of 
opinion, therefore, that this is a precatory gift. The 
next question is, whether, as a precatory gift, it is good.. 
The rule as to such gifts is that there must be certainty 
of subject ; and the foundation of that rule stands on 
very solid grounds. The right of a donee to spend the 
subject-matter of the gift is inconsistent with the nature 
of a trust, and the court therefore collects in that case 
that there can be no intention to impose a trust. . . - 
Independently of principle I think the authorities re- 
ferred to by the defendants decide the question, and that 
the case falls within the class of cases in which the testa- 
tor makes a gift of so much as shall be left at the decease 
of a person to whom he has given the use of the thing 
referred to." 

The vice-chancellor then dismissed the bill. 

Let us briefly apply these observations to the will of 
William A. Bryan. By that will, subject only to the 
payment of his debts, the testator gave to his widow,. 
Mary R. Bryan, all his estate, real and personal, aud by 
force of his direction to sell, the realty became converted 
wholly into personalty. This entire estate he gave to his. 
wife absolutely, adding to the gift of it to her a request 
that if she should not require the whole of his estate as. 
a support, she would will at her death the remainder to 
the children of his brother. Now there was no gift by 
the testator to the children of his brother Charles- 
Whatever they might take, if anything, was to pass to 
them under the will of his widow, and the subject which 
was thus to pass, if anything, was so much as might be 
left at the decease of his widow, to whom he had givea 
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beneficially the use of the thing referred to. Whether 
anything would be left, more than the widow would re- 
quire, depended wholly upon her. Whether there would 
be any " remainder," was at her option. Whether she 
would save anything out of that which the testator had 
given to her absolutely, and which she had the right to- 
spend, was wholly dependent upon her will and pleasure,, 
and whether she would require the whole of his estate,, 
was to be determined entirely by her discretion, as to 
how much she would spend, and with the exercise of 
which discretion no one had any right to interfere^ 
There was, therefore, utter uncertainty, both as to the 
fact of any surplus or its amount, inasmuch as whether 
there would be any "remainder" to form the subject of 
a trust, depended wholly upon the person to whom the 
performance of the trust was committed, and who, under 
the will, had the uncontrollable right to determine 
whether there should be anything to which a trust could 
attach. Now this is inconsistent both with the impera- 
tive nature of the request and with the requisite certain- 
ty of the subject-matter, and fatal to the assumption of 
a trust. 

Following this decision is the case of Pwrnall v. Par- 
nail, decided by Sir Richard Malins, V. C, in 1876, and 
reported in 9 Ch. Div. 96, 

The question arose upon the will of Edwin Parnall,. 
which was in these words : " I give and bequeath to my 
wife, Ann Parnall, after the payment of my just debts,, 
the whole of my real and personal property for her sole 
use and benefit. It is my wish that whatever property 
my wife might possess at her death be equally divided 
between my children." 

The whole of the property was claimed by the widow 
absolutely, and the question was presented on demurrer, 
whether there was any trust for the benefit of the chil- 
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dren. On behalf of the widow the cases of Atty-Gen. v. 
Ilatt, Bland v. Bland, Wynne v. Hawkins, and Cowman 
v. Harrison were cited and relied on. The opinion of 
the vice-chancellor is brief but weighty. He says : " In 
this case there is no precatory trust, for there is no. defi- 
nite gift over as there was in Le Marchant v. Le Mar- 
-chant, and there is no obligation here for the widow to 
possess anything at her death. In order to create a trust, 
which can be carried into execution, there must be a 
definite subject-matter. Here the widow lias a right 
to spend the whole of the property, and so there can be 
no trust affecting it. This is the principle on which all 
the cases cited from Atty-Gen. v. Hall to Cowman v. 
Harrison proceed. The case of Harwood v. West, cited 
by the other side, is really in accordance with the other 
•cases, for there the testator's widow was, in the opinion 
of the court, bound to give all that the testator left her 
to the children after her decease." The demurrer was 
sustained. 

Now short as is this enunciation, it contains the whole 
matter, as it were in a nut-shell, and is a most admirable 
•compendium of the whole law as previously announced 
by his predecessors, and established by a long train of 
decisions. 

Subsequently, and as the last of the English judgments 
to which I shall call attention, came the case of Mussoo- 
rie Bank v. Haynor, on appeal from the high court at 
Allahabad, and heard in privy council in 1882, and re- 
ported in 7 App. Gas. 321. It came on for the construc- 
tion of the will of William Eaynor, which was in tliese 
words : " I give to my dearly beloved wife r Mary Ann 
Kaynor, the whole of my property, both real and per- 
sonal, including my government promissory notes, Delhi 
Bank shares, my house at Ferozepore, No. 50, together 
-with all my plate and plated ware, and whatever money, 
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furniture, carriages, horses, etc., may be in my possession 
at the time of my decease, together with all moneys due 
or which may afterwards become due, feeling confident 
that 6he will a<?t justly to our children in dividing the 
same when no longer required by her." Now it will be 
observed that there is no other limitation to Mary Ann, 
the widow, than by the description of " the whole of my 
property, both real and personal," which of course im- 
ported the absolute gift, and there was no other power of 
disposal except as conferred by the words " when no 
longer required by her." It was contended on the one 
side, that the widow took an absolute interest, and, on 
the other, that she took affected by a trust to divide 
among the children. 

After disposing of a preliminary question as to the 
propriety of hearing the appeal, Sir Arthur Hobhouse 
thus expressed the judgment of the privy council upon 
the main question : " Passing to the merits of the case, 
their lordships are of opinion that the current of decis- 
ions now prevalent for many years in the court of chan- 
cery shows that the doctrine of precatory trusts is not to 
be extended ; and it is sufficient for that purpose to refer 
to the judgments given by Lord Justice James, in the 
case of Zambe v. Eames, L. R. 6 Ch. 597, and by Sir 
George Jessel, in the case of Re Hutchinson and Tena?it, 
L. JR. 8 Ch. Div. 540. They are further of opinion that if 
the doctrine of precatory trusts were applied to the pres- 
ent case, it would extend far beyond the limits to which 
any previous case has gone. No case has been cited and 
probably no case could be cited, in which the doctrine of 
precatory trusts has been held to prevail when the prop- 
erty said to be given over is only given when no longer 
required by the first taker. 

" Now these rules are clear with respect to the doctrine 
of precatory trusts, that the words of gift used by the 
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testator must be such that the court finds them to be im- 
perative on the first taker of the property, and that the 
subject of the gift over must be well defined and certain. 
If there is uncertainty as to the amount or nature of the* 
property that is given over, two difficulties at once arise- 
There is not only difficulty in the execution of the trust,, 
because the court does not know upon what property to 
lay its hands, but the uncertainty in the subject of the 
gift has a reflex action upon the previous words and 
throws doubt upon' the intention of the testator and seems 
to show that he could not possibly have intended hi* 
words of confidence, hope, or whatever they may be — 
his appeal to the conscience of the first taker — to be im- 
perative words. 

" In this case nothing is given over to the children of 
the testator except by an expression of confidence in hi& 
wile that she will deal justly in dividing the property 
among them, and that she will do it when the property 
is no longer required by her. If the testator had given 
to his children such property as was not required by his 
wife, or if he had given over his property if it was not 
required by his wife, the gift over would, according to a 
very well known and well established class of cases, have 
been void because of the uncertainty. It would have 
been void, not merely because the words of gift over were 
precatory only, but it would have been void, notwith- 
standing that the most direct and precise words of gift 
over might be used. Their lordships think that sub- 
stantially the words < when no longer required by her 9 
must in this will be taken to have the same meaning a& 
if he had said : ' I give to my children so much as is 
not required by her.' 

"Considering the nature of the property, which includes 
a number of articles, as to some of which the use is 
equivalent to the consumption — to the nature of the first 
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gift which, although not expressed in terms to be an ab- 
solute gift, is quite unlimited, and is legally an absolute 
gift; and to the fact that the first gift is only cut down 
by words which do not constitute a direct gift, but are 
to operate through an influence upon the conscience and 
feelings of the wife, their lordships cannot come to any 
other conclusion than that the testator intended his wife 
to use the property according to her requirements. This 
is equivalent to an absolute gift to the wife." 

Let us for a moment apply this decision to the will of 
William A. Bryan. The words in the will of Raynor 
were, " when no longer required by her," and the ques- 
tion was as to their import. In the discussion it was con- 
tended for the respondent, that the will gave to the widow 
the right of enjoyment for life with a power of appoint- 
ment to be exercised by fair division among the children, 
and this argument was based upon the fact that the tes- 
tator had said, " all my property," and directed her to 
divide "the same" when no longer required. The 
-counsel was interrupted by Sir Barnes Peacock, one of 
the judges, who inquired of him, " whether she might 
not use it as required," and Sir Arthur Hobhouse added : 
" If he had given over what was not required, such gift 
would have been void for uncertainty." This was the 
crucial test, and the privy council, in its construction of 
the words used by the testator, arrived at the precise 
meaning of the language employed in the will before us. 
In the will of Bryan it is in terms provided that the 
widow may spend the entire property, for the express 
provision is, "if she shall not require the whole as a sup- 
port," — giving to her unlimited discretion and making it 
exactly equivalent to the words at which the privy coun- 
cil arrived, as expressing the meaning of the gift in the 
will of Raynor " so much as is not required by her" and 
which it decided to be an absolute gift to the widow, and 
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as if to make the decision in all respects coincident with 
the present case, it farther decided that though not di- 
rectly expressed to be absolute, the first gift to the widow, 
which is in the same terms, as in the will of Bryan, was 
quite unlimited and legally an absolute gift. 

I have thus gathered and collated the decisions of the 
chancery judges of England for more than a century. 
From first to last there is unanimity in the announcement 
of the principles which govern precatory trusts as exhib- 
ited in this will. There is an unbroken assent to the 
proposition that when in a will there has been an absolute 
gift and a subsequent bequest over of an unused residue, 
that it is void, and where the disposition over has been 
attempted to be made by the agency of a precatory trust, 
that it is equally void, and that this always occurs when 
the terms of the first bequest show that the person to 
whom it was given had the right to spend the property 
out of which the gift over, whether direct or precatory, 
was to arise. 

The only change which has been made in England is 
the modification of the doctrine of the earlier cases in 
regard to the presumption with which the judges apt 
proached the subject of construction. It was at first held 
that words of desire and confidence had at least a quasi 
technical meaning and force, and prima facie imported 
a trust unless controlled by other expressions. This was 
unsatisfactory to many of the ablest judges. Lord Eldon 
said in Wright v. Atkyns, 1 Ves. & B. 313 : " This sort 
of a trust is generally a surprise on the intention," and 
Sir Anthony Hart declared in Sale v. Moore, 1 Sirn. 534 : 
" The first case that construed words of recommendation 
into a command made a will for the testator, for every 
one knows the distinction between them." And in the 
case of Heneage v. Andover, Lord Chief Baron Eich- 
ards says : " I hope to be forgiven if I entertain a strong 
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doubt whether in many or perhaps in most of the cases 
the constructions are not adverse to the real intention of 
the testator. It seems to me very singular that a person 
who really meant to impose the obligation should use a 
course so circuitous and a language so inappropriate and 
also obscure, to express what might have been conveyed 
in the clearest and most usual terms — terms the most 
familiar to the testator himself aud to the professional, or 
any other person who might prepare his will." 

As the result of this extensive and increasing dissatis- 
faction the current of judicial sentiment has changed and 
in modern decisions the leaning of the court has been 
distinctly against the establishment of precatory trusts. 
To Lord Jiwtice James has been attributed the manifes- 
tation of the courage to perform what everybody agreed 
ought to be done, but which a long-established rule of 
construction rendered it an act of boldness to attempt. 
The change is in further restriction of the declaration of 
precatory trusts, leaving unimpaired, or rather, more 
6trongly insisting on the essential requisites of the im- 
perative nature of the request and the certainty of the 
subject-matter, or, as expressed in the case of Mvasoo- 
rie Bank v. Raynor, when it appears that " the testator 
intended the wife to use the property according to her 
requirements, it imports an absolute gift." 

Such being the doctrine of the English courts, it will 
be found that the American decisions are in harmony 
with them. Of course I cannot review or even advert 
to the multitudinous adjudications of forty independent 
jurisdictions. It will be sufficient to refer to the judg- 
ment of the highest tribunal and to a few cases which it 
commends. The matter was considered in the case of 
Howard v. Ccvnisi, 109 U. S. 725, 27 L. ed. 1089. The 
question arose upon the will of Lewis Carusi, of which 
the material portion is in these words : "And as to all 
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my property, real, personal, and mixed, after the pay- 
ment of my just debts and funeral charges as. aforesaid, 
and the payment of the legacies hereinafter mentioned, 
I give, devise, and bequeath the same to my brother 
Samuel Carusi, to be held, used, and enjoyed by him, his 
heirs, executors, administrators, and assignees forever, 
with the hope and trust however that he will not dimin- 
ish the same to a greater extent than may be necessary 
for his comfortable support and maintenance, and that at 
his death the same, or so much thereof as he, the said 
Samuel Carusi, shall not have disposed of by devise or 
.sale, shall descend to my three beloved nieces, Phillippa 
Estelle Caulfield, Genevieve E. Carusi, and Isolina E. 
Carusi, daughters of my said brother ;" and then indi- 
cated the shares in which they should take. 

Samuel Carusi took possession, and by his will devised 
all his real estate to his wife for her life, with remainder 
in fee to his six children instead of the three named in 
the will of Lewis Carusi. Isolina Howard, one of the 
three daughters, filed her bill in the Supreme Court of 
the District of Columbia, claiming that, under the will of 
Lewis, his brother, Samuel Carusi was a trustee. On 
•appeal to the Supreme Court of the United States, that 
tribunal dealt first with the question, whether, if taken 
as a remainder given directly by Lewis Carusi to the 
three nieces it was good, and after declaring that as such 
it would be void, proceeded thus : " The case of com- 
plainant receives no support from the precatory words of 
Lewis Carusi. The words express " the hope and trust 
that Samuel Carusi will not diminish the same (viz., the 
property devised to him by the will), to a greater extent 
than may answer for his comfortable support, and the 
testator then devises to complainant and her sisters what 
Samuel shall not have disposed of by devise or sale. 
"These words do not raise any trust in Samuel. He is 
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not made a trustee for any purpose, and no duty in re- 
spect to the disposition of the estate is imposed on him. 
But even if the will had contained an express request 
that Samuel shall convey to the complainant so much of 
the estate as he did not dispose of by sale or devise, 
there would be no trust, for the will, as we have seen, 
gives Samuel Carusi the absolute power of disposition." 

The judge then, after referring to Knight v. Knight, 
quoted above, and to various English decisions, cites with 
Approbation the case of PennocJ<?8 Estate, 20 Pa. 268, 59 
Am. Dec. 718. The history of this case is equally inter- 
esting and instructive. It first came before the Supreme 
Court of Pennsylvania in 1845, under the name of Coated 
Appeal, and is reported in 2 Pa. 129. It arose on the 
will of Isaac Pennock, by which, in so far as is material, 
he gave, after payment of debts, to his wife "the use, 
benefit, and profits of my real estate, during her natural 
life, and also all my personal estate of every description, 
including ground-rents, bank stock, bonds, notes, book- 
debts, goods, and chattels, absolutely ; having full confi- 
dence that she will leave the surplus to be divided at her 
decease justly among my children." 

On the death of the widow, the husband of one of the 
-children petitioned the Orphans' Court of Chester County, 
for a citation for a settlement of the accounts of the 
widow as surviving executor of the testator. The execu- 
tor of the widow demurred and the court dismissed the 
petition. There was an appeal to the Supreme Court, 
and the question was, What, under the will of Isaac Pen- 
nock, was the interest of the widow in the personalty ? 

Rogers, J., delivered the opinion of the court, and thus 
fairly stated the issue : " The only question is as to the 
interest which the widow took in the personal estate. 
The petitioner contends the bequest of the personal es- 
tate was for the benefit of the wife during her life and 
16 
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in trust for her children after her death. The respond- 
ent, that she had an absolute estate in the personal prop- 
erty, with the right of disposing of it in her lifetime, and 
after her death as she might think proper. One asserts, 
it to be a trust, the other an absolute gift." 

The learned judge first laid down in general terms the 
proposition, that a testator manifests an intention of cre- 
ating a trust if he employs precatory or recommendatory 
words and declared that the words in the will of Pennock 
were sufficient to create a trust for the children, unless- 
they were controlled by other expressions, thus adopting 
in its full import the ancient English rule of technical 
presumption. He then adds : " It is very true that the 
current of decisions, of late years, has been against con- 
verting the legatee into a trustee," and having quoted at 
large that portion of Story's Equity in which that emi- 
nent jurist speaks with disapprobation of the principle of 
converting expressions of recommendation, confidence, 
wish, and desire into positive commands, the learned jus- 
tice said : " I have made the extract of the remarks of 
Mr. Justice Story with a view of expressing my dissent." 
His honor then proceeds with the expression of his opin- 
ion that precatory words should be considered prima far- 
cie as used in an imperative and peremptory sense, and 
that it should be required to be shown from the context 
that such was not the intention of the testator. Finding 
himself embarrassed by the word " absolutely," he argued 
that it was difficult to conceive that it had more potency 
than the words in Wright v. Atkyns, 17 Ves. Jr. 255, 
which, as he stated, "was a devise to A. and his heirs 
forever, and yet held, notwithstanding, to be a devise to 
A of an estate for life, with a remainder in trust for the 
devisor's heirp as persona designate" and principally on 
the strength of this case ruled that Martha Pennock, the 
widow, took an estate for life. 
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. Now in the case of Wright v. Atkyns, the words were, 
" unto my dear mother, Charlotte Atkyns and her heirs 
forever, in the perfect confidence that after her decease 
she will devise the property to my family," and it is true 
that upon the original hearing before Sir William Grant, 
reported in 17 Ves. Jr. 255, and upon the appeal before 
Lord Eldon, in 19 Ves. Jr. 199, both held that it was a 
life estate in Charlotte Atkyns, yet this decree was re- 
versed by the house of lords, and the matter of the case 
coming up again before Lord Eldon upon another appli- 
cation (Turn. & R. 154), his lordship had the candor to ac- 
knowledge his error, and to say : " Upon reconsidering 
this case I am perfectly satisfied that there is no ground 
to say that Mrs. Atkyns is only tenant for life." 

It is respectfully suggested that so far as the decision 
that the words of the will of Isaac Pennock import a 
life estate in Martha Pennock, his widow, was based on 
the case of Wright v. Atkyns, it was misplaced. Being 
pressed by the suggestion that inasmuch as the will of 
Pennock provided for the bequest over of a " surplus " 
which necessarily implied want of certainty in the sub- 
ject-matter, the learned judge says : a It is argued that 
when there is any uncertainty of the property to which 
the bequest should attach, it defeats it as a recommenda- 
tory trust." 

To this proposition his honor agreed, and after admit- 
ting that Pvshman v. FiUiter, which had been cited, 
was decided upon proper grounds, thus proceeds : " So 
when the testator bequeathed to his wife the residue of 
his personal estate, not doubting bnt that she will dispose 
of what shall be left at her death, to his two grandchil- 
dren, it was held not to be a recommendatory trust. As 
there was uncertainty as to what might be left, the widow 
having the power to dispose of as much as she pleased, it 
defeats it as a trust and is an absolute gift to the wife. 
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So if in this case the fair construction c having full con- 
fidence that she will leave the surplus to be divided at 
her decease justly among my children,' should be that 
the wife had an absolute control over the whole personal 
estate, to do with it as she pleased, — to sell it or give it 
away, — and that the testator intended the remainder or 
residue only left at her death should be divided among 
her children, the uncertainty attached to the bequest will 
defeat it as a recommendatory trust. This is conceded ; 
on the other hand, if on a sound construction of the 
whole will the testator's intention was to bequeath to the 
wife the income of his estate during life, under a trust 
that, at her decease, it would be divided among his chil- 
dren, — that the word ' surplus ' refers to his death, and 
not to the death of the wife, it must be viewed as a rec- 
ommendatory trust, which a court will take care of, shall 
neither be defeated nor perverted." 

This was narrowing the issue to the mere question, 
whether that which was the subject-matter of the alleged 
trust was the whole principal fund which had been be- 
queathed, or of the residue only which she might leave 
unexpended at her death, and having thus conceded all 
that is claimed as material to our purpose in the con- 
struction of the will of Bryan, he proceeds to define the 
meaning of the word "surplus" and construes it to 
mean, not what should be left at the death of the widow, 
but what was left at the death of the testator. He says : 
" She could spend the income as he directed for the good 
of her children, but the surplus is that which remains 
after paying debts and personal expenses — the capital 
stock — was beyond her control." 

Now had this interpretation by the court of the will of 
Isaac Pennock been correct, then the conclusion that 
Martha B. Pennock, the widow and first taker, had but 
a life estate in the personal property, and that there was 
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a trust as to the principal fund, would have been in exact 
accordance with the course of the decisions, because being 
confined, in her expenditure, to the income, and prohib- 
ited to diminish the capital, there would have been cer- 
tainty of the subject-matter, there being no power in her 
to spend any portion of the corpus, it would have been 
a certain and ascertained sum, capable of being preserved 
as a trust fund. 

The same will came before the court for consideration 
upon McKonkerfs App., in 1850, 13 Pa. 253. Mrs. Pen- 
nock had died leaving her will, giving something to part 
of the children of her husband, but making no mention 
of the others. The court, in the prior case, having de- 
cided that she took the estate subject to a trust, for divi- 
sion at her death among the children, the question here 
was, whether, by the will of the widow, the trust had 
been properly executed. 

In delivering the opinion Gibson, Ch. J., starts with 
the declaration : " The decree in Coates* App. settled 
the point that the bequest of the personal estate gave 
Mrs. Pennock the ownership of it for life; and that 
though it was expressed in words of absolute gift, they 
were qualified by the testator's declaration of confidence 
that she would leave the surplus to be divided justly 
among his children." His honor then admits that, " in 
the English courts the current of decision is beginning 
to set the other way ; and it may be thought we ought 
to have fallen in with it. My own opinion is that we 
ought not," — thus conceding that if the will of Pennock 
had been construed according to the drift of English 
authority, it must have received a different interpreta- 
tion. 

Having thus assumed the matter of construction set- 
tled and. at rest, by the former decision, and that Mrs. 
Pennock had only an interest for life and subject to a 
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trust to divide among tlje children, he proceeded to con- 
sider whether by her will it had been well executed. 
Now the thing which, by the will of Isaac Pennock, was 
to be divided was " the surplus," and the chief justice 
thus gave his definition of that word as U6ed by the tes- 
tator. He says : " The testator gave the profits of his 
real estate to Mrs. Pennock for life and his personal 
estate absolutely, having as he said full confidence that 
she would leave the surplus to be divided at her decease 
justly among his children. It is plain she was to have 
the use, not only of the income of the personal estate, 
but the estate itself as if she were the untrammeled owner 
of it. What other meaning can be given to the word 
' absolutely V We may not strike it out, and if he meant 
not to give her a right to consume both principal and 
proceeds he knew not what he said." 

Now it is not to be controverted that Coated App., 
which his honor said had settled the matter of the mean- 
ing of Pennock's will, had so settled it upon the explicit 
statement that the word "surplus" referred to what was 
left at Pennock's death, and "that if the testator in- 
tended the remainder or residue only left at her death 
should be divided among her children, the uncertainty 
attached to the bequest will defeat it as a recommen- 
datory trust," and the conclusion that it was a life estate 
in the widow and a trust for the children as to the prin- 
cipal, was placed expressly on the ground that "she 
could spend the income, as he directed, for the good of 
the children, but the surplus, or that which remains after 
paying debts and funeral expenses — the capital stock — 
was beyond her control." 

Notwithstanding his construction of the word "sur- 
plus " was diametrically opposed to that of the court in 
Coated Agp-> an( i wholly subversive of the declared rea- 
son and only ground upon which that decision was based, 
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his honor continued to insist that the construction had 
been settled by Coated App., and that it was a trust to 
be executed in accordance with the will and that Mrs. 
Pennock was bound to give all the children something, 
but, that as she did not, it was therefore not well exe- 
cuted, and made an order of reference to ascertain the 
value of the surplus of Isaac Pennock's personal property 
unexpended at the death of the widow. 

This being the legal situation and the master to whom 
the reference was made having reported and exceptions 
taken, the whole matter came again before the Supreme 
•Court for adjudication in 1853, in Pewnocfis Estate, 20 
Pa. 268, 59 Am. Dec. 718. On the one side it was con- 
tended that Coatetf App. had been virtually overruled 
by McKonkey's App., which decided that the widow 
had the right to dispose of the capital fund and that the 
trust existed only as to the surplus undisposed of at her 
•death; while on the other part it was contended that 
Judge Gibson did not intend to say that the power was 
Applicable only to the surplus remaining after the widow 
had disposed of what she pleased, for then the trust 
would have been uncertain, and it was admitted that cer- 
tainty of the subject-matter was one of the requisites to 
the existence of a trust of this nature, and that the chief 
justice considering the question of construction settled 
by Coated App. did not design to enter at all into that 
■question. 

This contention necessarily again opened up the whole 
matter of the will of Isaac Pennock as to the scope of 
the bequest to his widow. 

The opinion of the court was delivered by Justice 
Lowrie, who after adverting to the fact that the will had 
been twice before the court and that the construction 
had been determined by the application of an antiquated 
rule which required that precatory words should "of 
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themselves import a trust and that such is the proper 
construction of them, unless there are other expressions 
controlling them and showing a contrary intent;" but 
that the technical effect insisted on as belonging to the 
words had never received judicial sanction in Pennsyl- 
vania until the first opening of the cause, and that, there- 
fore, the whole question as to their character was fairly 
open for consideration; he then proceeded to consider 
the origin and nature of such trusts under the Roman 
and ancient English systems, and after showing why the 
stringent rule of interpretation was incorporated into 
their jurisprudence, says : " But the rule is fading away 
even in England. The disrelish with which it is received 
by the legal and judicial minds of that country may be 
seen in the doctrine of extreme certainty required as to- 
the subject and object of recommendation. . . . That 
it is everywhere regarded as frustrating the will of the 
testator. ... If it can be implied from the words 
that a discretion is left to withdraw any part of the sub- 
ject of the devise from the object of the wish or request,, 
or to apply it to the U6e of the devisee, no trust is cre- 
ated." 

Having cited the English cases announcing those re- 
sults of the application of the old rule, he adverts to Judge 
Gibson's construction of the word "surplus," in Mc- 
Konkei?8 App., and to his opinion declaring Mrs. Pen- 
nock to have had the right to withdraw the principal as 
well as the interest for her own use as absolute owner, 
and to the order of reference to ascertain the value of 
the personal property remaining at her death as the con- 
sequence of that opinion, and says : " But it was not a 
legitimate consequence, as the cases last above referred 
to prove; for if she might apply the principal to her 
own use then there can be no trust and the case ought 
to have been dismissed, not referred. How could there 
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be a trust in the legal sense of that word ? No trust that 
is uncertain is enforced by law, because the law would 
have to define it, or in other words create it before en- 
forcing it." 

Now this was exactly the principle admitted to exist 
in relation to the creation of precatory trusts, by Justice 
Rogers in the case of Coated App., but the element of 
certainty in the subject-matter of the trust was supposed 
to have resided in the word " surplus," which the court 
there held to mean the residue left at the death of Isaac 
Pennock, and having found this it decided that the 
widow was bound to preserve this " surplus " intact, — that 
she had no interest except in the income for her life, — 
that 6he had no right to expend any of the principal ; 
but as to that fund was a trustee to divide among the 
children under the will. 

Upon the supposition that the meaning of the word 
" surplus " was correctly expressed by the court in: 
Coated Appeal, and that the widow was confined to the 
use of the income only, then the conclusion was a proper 
one under the application of the stringent rule of con- 
struction giving to precatory words the technical quality 
of imperative command, but when, in the case of Mo- 
Konkey's App., the same court held that the widow had 
the right to spend the principal of the bequest and that 
the word " surplus " meant only what she pleased to 
leave, then it became wholly uncertain and upon every 
recognized principle of construction applied to such 
trusts, the case, as said by the court in PennocWs Estate y 
" ought to have been dismissed, not referred. " 

Proceeding in the matter of construction, the judge 
discards the application of what he terms " the antiquated 
English rule " and after stating that the will created no 
trust, 8ays : " It is not to be disputed that these viewa 
are directly opposite to those expressed by this court 
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when this cause was first heard, but we cannot help it. 
, . . Even in the present case the opinion first declared 
{Coated App.) adopted the old English rule in all its 
stringency, while the second one {McKonket/s App.) 
obviously flinched from a full application of a construc- 
tion so artificial and unnatural. Such vacillations are to 
be expected, when an unusual rule comes to be first ap- 
plied. It is well to declare at once and before any wrong 
is consummated by our judgment, that the rule has no 
foundation in any of our customs or institutions and no 
place ill our law." 

The court then announced its judgment in the follow- 
ing propositions: 

1. " Words in a will expressive of desire, recommen- 
dation, and confidence are not words of technical, but of 
•common parlance, and are not, prima facie, sufficient to 
•convert a devise or bequest into a trust ; and the old Ro- 
man and English rule on this subject is not part of the 
oommon law of Pennsylvania." 

2. "Such words may amount to a declaration of trust 
when it appears from the other parts of the will that the 
testator intended not to commit the estate to the devisee 
or legatee, or the ultimate disposal of it to his kindness, 
justice, or discretion." 

3. " By this will the absolute ownership of the per- 
gonal property of Mr. Pennock is given to his widow with 
An expression of mere expectation that she will use and 
•dispose of it discreetly as a mother and that no trust is 
oreated thereby." 

I have digested and presented these three cases at 
length, not only because PennocKs Estate was referred 
to by the Supreme Court of the United States with com- 
mendation, but because they furnish a complete epitome 
of the law applicable to the present investigation. 

It will be observed that in Howard v. Cartm y and in 
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the various discussions of the will- of Isaac Pennock, the 
object of the search was to discover whether the first dev- 
isee had the right to spend the property so as to render 
nugatory the power of the law to prevent the destruction 
of the subject-matter of an alleged trust, or to render it 
uncertain from the beginning whether there would re- 
main anything upon which the trust could operate. 

It was attempted in the former case to find it in the 
hope and trust expressed by the testator that Samuel 
Carusi, his devisee, would not diminish the estate devised 
" to a greater extent than might be necessary for his 
oomfortable support and maintenance; " and in The Mat- 
ter of PennocWs Will by the declaration of the testator's 
"" full confidence that she would leave the surplus " to 
his children, forms of expression which, it was argued, 
denoted the intention of the testator to limit the power 
of expenditure by the devisees and converted the gift 
into an estato for life, with an ulterior trust, operative by 
way of appointment ; but as soon as it was discovered 
that, in the one case, Samuel Carusi had conferred upon 
him the capacity to expend the whole estate devised, and 
in the other Martha Pennock was authorized to expend 
the whole personalty bequeathed, the investigation came 
to an end and it was resolved that this power to spend 
the corpus of the bequest rendered a precatory trust im- 
possible. 

Now that which was the object of such careful scrut- 
iny and, in The Matter of Pennock? 8 Will, upon which 
ominent judges differed, the existence of this right to 
spend the fund, is, by the will of William A. Bryan, ex- 
plicitly conferred. By the express terms of this will it is 
perfectly clear that his widow had the right to spend the 
whole of the estate, and this not only upon the legal in- 
tendment that an absolute interest was given by the 
unrestricted nature of the gift to her, but by the very 
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words of the will, which it is argued create the trust, it 
is explicitly provided that the request is subject to the 
saving, " if she shall not require the whole of my estate 
as a support." It cannot be doubted that, if there had 
been no other expression which authorized her to expend 
the whole capital, this would have been sufficient. Now 
if the words relied on by the complainants shall be held 
to create a trust, then in the language of the cases I have 
cited, it was a trust incapable of enforcement, so as to 
preserve for the beneficiaries any part of the fund. 
Could any court take cognizance of the manner in which 
the widow was employing the capital thus unlimitedly 
committed to her discretion ? What could be laid down 
as the judicial measure of being " required as a support. 5 * 
Would it have been permissible for the cestuis que trust 
to have filed a bill alleging that the widow was extrava- 
gantly wasting the fund and asking that it be impounded 
and an allowance made to k her ? This proposition wa& 
dealt with by the chancellor in the case of Wynne v. 
Hawkins, where the will provided " and as I shall leave 
behind me over and above the said legacies only sufficient 
for a decent maintenance for my loving wife Mary 
Wynne, by whose prudence and economy I have saved 
the greatest part of the fortune I shall die possessed of, 
not doubting but that she will dispose of what shall be 
left at her death, to our grandchildren." The bill was 
for an undisposed of residue after the death of the widow. 
Here it was as clearly expressed as in the will of Bryan, 
that the purpose of the testator was the decent mainte- 
nance of his widow. That, like Bryan, he was doubtful 
whether there would be enough and expressed his confi- 
dence, as Bryan his request, that she would will what 
should be left at her death — there, to " our grandchildren," 
— here, " to the children of my brother Charles." Lord 
Thurlow dismissed the bill upon the consideration that 
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bo bill could have been filed restricting the wife in the 
use of the fund, — that the testator " meant this fortune 
to pass through the pleasure of his wife, leaving her to 
use what she pleased and consequently to make the resi- 
due such as she chose, "and, therefore, there could be no 
trust. 

So in Pushman v. Filliter, which was a bill against 
the executor of Mary Pushman, by the children, who 
•claimed under what they contended was a trust, the 
words were, after a bequest to Mary Pushman, his widow, 
of his personal estate : " and after her decease to dispose 
of what shall be left among my children, as she shall 
judge most proper." The master of the rolls said: 
" There is only one question : whether if a bill had been 
filed in the wife's life, the court would have compelled 
her to set apart a sufficient part for her daughter Anne, 
and have directed that she should have the rest for life, 
and that it should go over at her decease. The only 
question is whether she could spend any more than the 
interest of the property, after having provided for her 
daughter. ... It must be contended that, if a bill 
had been filed, the property would have been im- 
pounded. I am clearly of opinion that I should go too 
far, if I did not hold that he left in the discretion of his 
wife to give to his children any part she might not dis- 
pose of." It was held no trust. 

The same suggestion was made in Sprange v. £arnard 9 
where the bequest was " the sum of £300, which is now 
in the joint-stock annuities for his sole use, and the re- 
maining part of what is left that he does not want for 
his own wants and use, to be divided, etc." 

Now it will be observed that this was the original and 
only bequest and is therefore much more narrowly lim- 
ited, and the words " for his own wants and use," are far 
more suggestive of a life estate than any words in the 
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will of Bryan. It was so contended for the defendants 
and the court was asked to impound the property. But 
Sir Lloyd Kenyon refused, saying : " It appears to me 
to be a trust which would be impossible to be executed," 
and decreed the £300 to Sprange absolutely. Why? 
Because the testatrix had left it to his own judgment to 
determine how much he might want "for his own 
wants ;" as here when Mr. Bryan said, after giving his- 
entire estate to his wife in unlimited terms, " if she shall 
not require the whole of my estate," he left the determi- 
nation of her wants to herself — and invested her with 
discretion to judge and decide how much she would 
require as a support — a discretion with which no court 
has any right to interfere. 

So in the Case of the Mussoorie JScmkj it was contended 
that the words imported the right of enjoyment by the 
wife for her life, with a power of appointment, to be ex- 
ercised in the mode prescribed, but the privy council, 
construing the words " when no longer required by her " 
to be exactly equivalent to " so much as is not required 
by her, " decreed that by that form of gift the bequest 
was made absolute. Now this is the precise expression 
in the will of William A. Bryan. The words " if she 
shall not require the whole as a support ;" " so much as. 
he may not want for his wants and use ;" and * so much 
as is not required by him ;" are manifestly equivalent, 
and must receive the same interpretation, unless there 
are some other words indicative of the testator's inten- 
tion which control them. But the will under considera- 
tion starts with the most unlimited gift to the wife of hi* 
whole estate — it not only gives, explicitly, to her, the 
right and power to spend the whole, but as if to give to 
her absolute immunity it sedulously provides that there 
shall be neither security required of her nor shall there 
be any appraisement, to show what might go into her 
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hands. She was thus clearly indicated as the principal 
object of his solicitude and bounty and well knowing that 
he had given to her his whole estate, to be used at her 
discretion, he simply requests that, if she shall not have 
occasion ft> spend the whole, she will, at her death, will 
the remainder to the children of his brother. What re- 
mainder? Manifestly that, if any, which she might 
choose to leave. How is it possible that any court can 
exercise supervisory power over the discretion vested by 
words like these — or compel her to leave any residue- 
against her own wish — or declare that to be a trust which,, 
in judicial language, is incapable of enforcement. 

It is undoubtedly true that William A. Bryan requested 
that, in case his widow should have more than enough 
for her support, she would bequeath the remainder to 
the children of his brother ; it is probably true that he 
expected she would do so, but as said by Lord Langdale 
in Knight v. Knight : " It is not every wish or expect- 
ation which a testator may express, that can or ought to 
be executed or enforced as a trust " and, besides the im- 
possibility of its enforcement so often declared by 
judges, as the reason for negativing its existence, the im- 
putation of an intention to burthen a legatee with a trust, 
while at the same time placing in his hands the means of 
defeating it by wasting the estate, not only imputes in- 
consistent purposes, but puts a premium upon extrava- 
gance, and brings about the prevention of the wish of 
the testator, since, if the legatee* was willing to act in 
accordance with that wish, no trust was necessary, and if 
otherwise, the attempt to constrain his volition would in- 
evitably lead to the adoption of the means to defeat it, 
by the destruction of anything to which it could attach. 

It is therefore, on behalf of the defendant, confidently 
submitted, that even under the ancient stringent rule, 
which made the use of precatory words presumptive evi- 
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dence of the intention to create a trust, the will of Wil- 
liam A. Bryan imposed upon his widow no obligatory 
trust as to the bequest to her — and that much more, under 
the modern canon of interpretation, by which words of 
desire, request, or expectation are deprived of their former 
technical signification, and are construed according to 
their ordinary meaning, such bequest will be held to have 
been an absolute gift. 

With this conclusion the law of Virginia, the domicil 
of the testator, is in harmony, and in support of this 
statement the defendant refers without comment to the 
cases of May v. Joynes, 20 Gratt. 692; Carr v. Effinger, 
78 Va. 197; and Cole v. Cole, 79 Va. 251. 

On behalf of the complainants no apposite and ac- 
knowledged decision of any authority has been shown, 
and it is submitted that none can be shown, countervail- 
ing the long line of decisions in England and in this 
country by which the contention of the defendant is sup- 
ported. 

It surely cannot be necessary to deal with citations of 
cases in which, where property was given expressly in 
trust, but the testator failed to indicate the trusts to be 
performed, so that it became inoperative, it was adjudged 
that the first taker took no beneficial interest and the 
property so given went to the heirs or legal distributees ; 
or with those where the first devise or bequest was for 
life only, but with a power superadded by which the 
first taker was authorized to diminish or even spend all 
the property, and a gift over of so much as she might 
not dispose of, since it is manifest that the disposal by 
the first taker is not in pursuance of the nature of the 
original gift, but of the authority conferred by the power, 
which so far as it remained unexecuted, left the residue 
to pass under the limitation over, after the life interest 
expired. 
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«/. Alexander Fulton, for the complainants, in reply : 

The learned solicitor's first three conjoint propositions, 
to wit, first " that where a bequest is made in terms im- 
porting an absolute gift, precatory words will never be 
construed as creating a trust, if either they ought not 
upon the whole will to be considered as imperative; or 
second, if the subject-matter of the bequest be uncertain; 
or, third, if the objects intended to be benefited be not 
clearly ascertained," — may be admitted as abstract rules 
of construction. ■ 

The difficulty always has been, and always will be, in 
their application. In the outset, who is to determine 
whether the terms used do or do not impart an absolute 
gift ? Plainly the court, whenever the question is brought 
before it. How ? By the usual methods of interpreta- 
tion, to wit, by considering the words themselves, the 
context and the circumstances. Hence it is that the 
■courts have over and over again declared that every case 
must stand upon its own merits, and be decided upon its 
own circumstances ; and some judges have even gone to 
the length of saying that the decisions in prior cases can 
give them little aid in the construction of any will, inas- 
much as the circumstances of each case are so dissimilar. 
But they afford the only light we have in our search for 
the correct rule, and they alone furnish illustrations of 
its judicial application. 

The learned solicitor lays down and insists upon an- 
other adjunctive and dependent proposition. It is this : 
" If in any gift there is manifest intention to give to the 
devisee a right or power to dispose of the property so 
given, and by using such right to leave more or less or 
nothing, upon which the trust would operate, then 6uch 
precatory words will never be construed as imperative." 

This proposition can only be true in a qualified sense. 
As an unbending rule it is not true, and is not sustained 
17 
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even by the authorities adduced by the learned solicitor 
himself, as the cases cited show ; and in the case now be- 
fore the court it can have no application. As before 
observed, every case must be decided upon its own mer- 
its, and in view of its own circumstances. And here, the 
rule even if true in the abstract, would not avail the re- 
spondent, because "it is nowhere manifest" that the tes- 
tator gave the legatee, his widow, the right or power to 
dispose of it absolutely at her own will and pleasure ; 
but on the contrary, he gave her only a limited and qual- 
ified right to use it, or so much of it as might be required 
for her personal support. Beyond that she could not go. 
She could use it for no other purpose whatever ; and, in 
order that this purpose might be carried out according to 
his will, she was " authorized and directed to invest it in 
good stocks or bonds." In view of such imperative and 
controlling words, how can it be contended, even with 
plausibility, that it was the testator's manifest intention to 
give her an absolute right of disposal, according to her mere 
will and pleasure ? Such a construction would be mani- 
festly contrary to the plain meaning of the words used 
and of the intent of the testator. 

The learned solicitor has argued with great earnestness 
that where there is a " remainder," a " surplus," or a 
" residue," left to go to a second beneficiary, it must be 
the whole of the legacy given to the first taker; and if 
that may be increased or diminished by use, or any other 
contingency, the gift over fails for uncertainty. It seems 
to me that this is a very strained and unreasonable con- 
tention ; and is entirely inconsistent with the cardinal 
rule of construction which seeks the intent of the testa- 
tor. Were 6uch a rule as is here contended for adopted, 
the intent of the testator would be defeated in nine cases 
out of ten, for in nine out of ten the testator designs and 
intends that part only shall go to the first object of his 
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bounty. And the cases cited by the learned solicitor 
himself are in accord with, and fully sustain, this position 
as a careful examination will make clearly manifest. But 
such a rule would be as contrary to reason as authority. 
For what is the intent and purpose of these testamentary 
gifts ? Is not the primary object to provide for the first 
taker, who always stands nearest to the testator ? And 
how is it done ? By giving him what may be necessary, 
in the judgment of the testator, for his comfort, support, 
education, or other special purpose. Then, when this is 
accomplished, that the " residue," " remainder " or " sur- 
plus " shall go to another, who stands a step more remote 
from the donor. Now is it reasonable that unless this 
last can get the whole, when the first has been served, he 
shall have none ? Such a construction would not only 
be unreasonable, but it would, as has been already said, 
completely defeat the object of the gift. 

I have found no authorities that sustain such a view; but 
in nearly all that the learned solicitor himself has cited, 
it is manifest that the gift over was subject to accretion 
or diminution, and in not a single one did the gift fail 
for that reason. In some of them it was plainly apparent 
that only a part of the gift could go over to the second 
taker, yet it was held good as a precatory trust, and an 
imperative direction. The case of Pierson v. Garnet, 
2 Bro. Ch. 38, one of those cited by the learned solicitor, 
is an illustration. There Peter Pierson was to receive 
the whole of the residue of the interest and profits, with 
full benefit of any annuities that might cease during his 
life. He then goes on : " And from and after the death 
of said annuitants, I bequeath the residue to the said Pe- 
ter." Could anything be plainer than that this gift might 
be more or less diminished or increased by the time it 
reached the second taker ? "What can be more uncertain 
than profits? Yet it was held a trust, and the words 
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imperative. So in Malim v. Keighley, 2 Ves. Jr. 333, 
the bequest is, " in case the whole of the residue of my 
personal estate 6hall become vested in any one of my said 
daughters." Both the subject and the object are in some 
degree uncertain, yet it was held a trust. 

Horwood v. West, 1 Sim. & Stu. 387, is to the same 
effect. There the subject was " ready money, money at 
interest, household furniture, stock in trade, plate, linen, 
china," etc. Yet this was held to be certain enough, 
and that the word " recommend," etc., created a trust. 

So also Knight v. Knight, 3 Beav. 148. In this case 
the court says, on page 173, that, if necessary, it will as- 
certain what the residue is. It is true that the bill in 
that case was dismissed, but not because the whole resi- 
due was not given ; but because it was not clear that the 
words were intended to be imperative ; nor certain what 
subject was intended to be effected ; nor what interests 
were to be enjoyed. But in the same case the rule in 
respect to precatory trusts is recognized ; and it is added 
that in simple cases there is no difficulty in its applica- 
tion. But that was a very complicated case, and the 
master of the rolls says that he was inclined " at differ- 
ent times to different conclusions," " and that the result 
to which he finally arrived was attended with much 
doubt and hesitation." Farther on he says he could not 
decide whether the testator meant to include both real 
and personal estate ; or what he got from his grandfather 
as well as his own acquisitions. Yet this case is relied 
on as supporting the complainant's contention. 

The case of Wright v. Athyns, 17 Ves. Jr. 255, an- 
other case cited by the respondent's solicitor, is really a 
strong case in our favor. The estate was large and con- 
sisted of both real and personal property, and was devised 
to the testator's mother and her heirs forever. 

The precatory words were, " in the fullest confidence 
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that after her decease, she will devise the property to my 
family." It was a bill filed by those claiming by virtue 
of the above clause, to prevent the cutting of the timber, 
and against the first taker during her own life. She was 
not absolutely restrained from cutting the timber, but 
was ordered to give security for the proceeds or to bring 
the money into court so that it might be safe for who- 
ever should be ultimately entitled. It is worthy of note 
in this case there was no direction in the will to sell and 
invest as there is in the will now before the court ; yet it 
was held a trust. 

Our review of the English cases cited by the learned 
solicitor need go no farther. It will be found that all of 
them recognize the rule contended for by us, and that 
where any difficulty has arisen, it has been as to its ap- 
plication to the peculiar circumstances of each case ; and 
that where it has been held that no trust arose, the facts 
and circumstances leading to such conclusion were mar 
terially different from those existing in the case now 
before the court. So true is this, that not a single case 
has been produced or cited, where the facts were similar 
to ours, that the trust was not upheld. 

That the same rule prevails in this country also ap- 
pears from both the text-books and the cases cited. It 
is not necessary to review them. They are selected from 
a great number of authorities, and almost at random ; and 
include cases decided in the eastern and middle, western 
and southern States ; and in some of them the facts are 
almost identical. One of them, Harrison v. Harrison, 
2 Gratt. 1, 44 Am. Dec. 365, arose and was decided in 
Virginia, the State of the testator's domicil ; and, upon 
similar facts, fully recognizes and enforces the principle 
contended for by these complainants. Recognizing the 
justice and propriety of the rule laid down by Williams 
on Executors, that the law of the domicil should govern 
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in the construction of wills, especially in a case of doubt, 
if any should exist in the mind of the court, we have in- 
voked that rule and asked it to be applied in this case. 
It is true that the learned solicitor has tried to break the 
force of that authority by citing later cases, decided by 
the same court, which, he alleges, if they do not over- 
rule it, modify and qualify it. A critical examination of 
these later cases, and the more critical the better for us, 
will show first, that the case of Harrison v. Harrison 
has never been overruled or its authority questioned. 

In the case of Rketb v. Mason, 18 Gratt. 541, cited and 
so largely commented on by the learned solicitor for the 
respondent, the court, on page 566, expressly recognizes 
the authority of Harrison v. Harrison. In the other 
cases cited and relied upon as weakening that authority, 
the facts were so varient that the rule could not be ap- 
plied. Even a cursory examination of the facts will 
convince any one of this. 

In closing my observations, which have extended very 
much beyond what was originally expected, but which 
seem necessary in view of the importance and novelty of 
the case now presented for the first time in this State ; 
and in view of the very able and exhaustive argument of 
my very eminent and experienced brother, who has so 
zealously presented the other side, seemed to require, I 
w r ill epitomize in a few sentences the conclusions to 
which I have come and which I submit for the considera- 
tion of the court : 

1. That the first and principal inquiry in the construc- 
tion of wills is to find out what the testator intended. 

2. That when the intent is ascertained, it is the duty 
of the court to carry it into execution. 

3. That courts of equity ought to and will use their 
powers and functions to do this. 

4. That precatory words, such as " desire," " request," 
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" recommend," " hope," " expectation," and so on, when 
used in a will, by one who has a right to command, are 
imperative in their nature and effect, and impose a trust 
upon the person to whom they are addressed in favor of 
the person to be benefited which a court of equity will 
execute. 

5. That this has always been, and still is, the rule in 
England and most of the States in this Union. 

6. That even in* the few cases cited in this country, 
•which seem to conflict with this old and well-established 
rule, it is admitted that if it appears from other expres- 
sions than the precatory words themselves, a trust was 
intended, it will be enforced. 

7. That judged by the old and well-established rule 
the case now before the court is devoid of all difficulty, 
and is clearly with the complainants. 

8. But, even if tried by what is called the new rule, 
the case is still with the complainants. First, because 
the devise or gift to Mrs. Bryan was not absolute and 
unqualified. No words of inheritance were used ; nor 
executors or assigns named. It was purely personal. 
Secondly. She was authorized and directed to sell and 
to invest the money in good stocks or bonds ; and for a 
special purpose, her support. All this proves that it was 
not the intention of the testator to give her the estate 
absolutely; and when he requests that the remainder 
shall go to the children of his brother Charles, the inten- 
tion is still more clearly apparent ; and the court is called 
upon to either give effect to his will by carrying out his 
intention, or to defeat it by defeating his intention. 

The Chancellor. — An agreement between the solic- 
itors for the plaintiffs and defendant respectively was 
filed in this cause before the argument thereof began, 
which is in the following words : " It is agreed by the so- 
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licitors for the complainants and defendants respectively, 
in order to save costs and expenses consequent upon 
taking testimony, that as if upon demurrer to so much of 
the complainant's bill as alleges that by the will of Wil- 
liam A. Bryan, the gift to his widow, Mary R. Bryan, 
was upon an obligatory trlist in favor of the complain- 
ants, it shall be first argued whether any such trust was 
by the said will created ; and if it shall be finally deter- 
mined that such trust was thereby created, then the par- 
ties shall be at liberty further to proceed in the cause 
and take testimony in support of their respective allega- 
tions of facts and go on to hearing." 

The only question for me to decide, therefore, is, Was 
the gift to his widow, Mary E. Bryan, by "William A. 
Bryan upon an obligatory trust in favor of the complain- 
ants? 

That gift was as follows : " I give and devise to my 
wife, Mary R. Bryan, all of my estate both real and per- 
sonal. And I do hereby authorize and direct my execu- 
trix hereinafter named, to sell my real estate as soon as it 
can be sold to advantage and to invest the money in good • 
stocks and bonds. And I do request my wife if she 
should not require the whole of my estate as a support, 
that she will will at her death the remainder to the chil- 
dren of my brother, Charles A. Bryan, of Cecil County. 
Maryland. I do hereby constitute and appoint my wife, 
Mary R. Bryan, sole executrix to this my last will and 
testament, with the request to the court in which she 
may qualify that no security may be required of her and 
no appraisement be made of my estate." 

This is the first case, so far as I know, in respect to 
what is called precatory trusts, which has come before 
the courts of Delaware for decision. I am not therefore 
embarrassed by authority here upon the subject. 

The tendency of modern decisions, however, is, not to 
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extend the rule or practice, which from words of doubt- 
ful meaning deduces or implies a trust. 

In the case of Mussoorie Bomk v. Haynor, L. R. 7 
App. Cas. 321, a man gave his widow the whole of his 
real and personal property, feeling confident " that she 
will act justly to our children, in dividing the same when 
no longer required by her." The* privy council, in de- 
ciding in favor of the widow, expressed the opinion that 
" the current of decisions now prevalent for many years 
in the court of chancery shows that the doctrine of preca- 
tory trusts is not to be extended." 

Lindley, Z. «/"., in a subsequent case, after quoting 
from the judgment in the case of Mussoorie Bank v. 
Ran/nor, supra, remarked : " I am very glad to say that 
the current has changed, and that beneficiaries are not to 
be made trustees unless intended to be so by the testa- 
tor." But I am not going to enter into any extended 
argument in respect to the principles involved in the 
case. 

The principles have been fully and ably discussed by 
the solicitors representing the parties plaintiff and de- 
fendant. Their arguments were marked by extraordi- 
nary research and ability. 

I content myself therefore by simply saying that there 
is no precatory trust in the will of William A. Bryan in 
favor of the plaintiffs. 

The subject of the gift claimed as precatory was not 
certain. The testator, "William A. Bryan, gave and de- 
vised to his wife, Mary R. Bryan, all of his estate, both 
real and personal, after the payment of his debts, and 
only requested his wife if she should not require the 
whole of his estate, that she should will at her death, not 
the property devised to her, but the remainder, to the 
children of his brother, Charles A. Bryan, of Cecil 
County, Maryland. 
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There might be, or there might not be, any remainder 
of his estate which could be enjoyed after his wife's 
death by any person whomsoever. A necessary ingredi- 
ent or characteristic, therefore, in a precatory devise or 
gift is wanting in this case. There was nothing that this 
court could have ordered impounded if application for 
that purpose had been made to it. 

I must therefore decide, and I do so decide, that the 
gift to Mrs. Bryan was absolute and unconditional, and 
not upon an obligatory trust in favor of the complain- 
ants. 

The bill of the complainants is therefore dismissed 
with costs. 
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William P. Biggs, Clerk of the Peace, and ex 
officio Clerk of the Levy Court, 

VS. 

Richard G. Buckingham et al. 

New Castle, March T. 1892. 

Plea to jurisdiction — Suit to enjoin mutilating tax list 
— Power to correct list. 

1. A plea that complainant has no right to maintain his suit in any 

of the capacities in which he sues, does not raise the question of 
Jurisdiction in the court to hear and determine the matters in 
controversy. 

2. A citizen and taxpayer of a county cannot maintain a suit on be- 

half of himself and all other taxpayers of the county to enjoin 
the striking of names from the tax list on the ground that his 
taxes will be thereby increased. 

3. A county clerk of the peace and ex officio clerk of the Levy Court 

may maintain a suit to enjoin such court from striking names 
from the tax list so as to make it morally and legally unjust for 
him to join in a certification of the mutilated list and to render 
him liable to heavy pecuniary penalties for furnishing and certi- 
fying duplicates thereof to the county officers for collection. 

4. The power to strike from the assessment list names alleged to be 

unlawfully thereon ie not given to the Levy Court by Del. Rev. 
Stat., chap. 8, §§ 9, 12, authorizing it to "correct and add to 
the assessments returned " and to make " additions to and cor- 
rections of the assessment list." 

5. No discretion is given by implication to the Levy Court to drop 

from the tax list names which it may judge to be illegally there- 
on, by a statute prohibiting the dropping of names "legally" 
thereon if the law itself designates certain classes of persons 
whose names shall not appear on the list; but the duty of the 
court is ministerial to drop all names belonging to the designated 
class and no others. 

6. The law presumes that when an assessor returns his assessment 

at the time and in the manner provided by law, the names there- 
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on legally appear unless the law itself shows the contrary by 
pointing out ascertained names that are forbidden to appear 
thereon. 

7. Express authority of the legislature is required to enable a Levy 

Court to judicially determine that names on a tax list are ille- 
gally there and to strike them off if they are not within any of 
of the classes which the law itself provides shall not be on the 
list. 

8. A county clerk of the peace who is under heavy penalties charged 

with the duty of placing upon the collectors' duplicates the 
names of taxables as returned by the assessors has such a special 
interest in the preservation of the lists as to be entitled to main- 
tain an injunction suit to prevent them from being mutilated. 

Bill for injunction. — This suit was to enjoin defend- 
ants as members of the Levy Court from striking off 
from the assessment lists names placed there by the 
assessors and alleged by the defendants to be wrongfully 
there. 

Statement by the Chancellor. — The bill in this case 
is filed by William P. Biggs, in his own behalf, as a citi- 
zen and taxable duly assessed in the Hundred of St. 
George's, in the County of New Castle and State of 
Delaware, and on behalf of other taxable citizens of said 
county, similarly situated in respect to the matters there- 
inafter set forth and complained of, and by the said 
William P. Biggs, as clerk of the peace, duly commis- 
sioned according to law in and for the said county, and 
by the said William P. Biggs, as clerk of the Levy Court 
of said county. 

The bill then sets forth the names of the several asses- 
sors for the iirst, second, and third assessment districts 
of Wilmington Hundred, and the names of other persons 
and the hundreds in said county in which they reside, 
and declares that the persons so named were severally 
duly elected and qualified according to law to be, and 
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are now, the legal assessors of the assessment districts 
and hundreds in which they are respectively resident. 

That the said assessors on Tuesday, the second day of 
February, A. D. 1892, in pursuance of the laws of the 
said State in such case made and provided, delivered up 
and returned to the Levy Court of said county the assess- 
ment lists of their respective assessment districts and 
hundreds. 

That the said Eichard G. Buckingham, James H. 
Clark, Andrew S. Eliason, Isaac N. Grubb, Paul Gillis, 
Henry D. Hickman, David P. Hutchinson, John W. 
Jolls, Samuel Kilgore, Eobert B. Simpler, and Robert 
Sutton are the regularly elected and duly qualified Levy 
Court commissioners of said county, and together consti- 
tute the Levy Court of said county. 

That the said Eichard G. Buckingham, James H. 
Clark, Andrew S. Eliason, Isaac N. Grubb, Paul Gillis, 
Henry D. Hickman, David P. Hutchinson, John W. 
Jolls, Samuel Kilgore, Eobert B. Simpler and Eobert 
Sutton (constituting the Levy Court aforesaid) have now 
in their control the said assessment lists so returned and 
delivered up as aforesaid. 

That the said Levy Court commissioners since the re- 
turn as aforesaid of the said assessment lists in the pro- 
gress of the examination and correction of the assessments 
so returned by the said assessors, have already obliterated, 
erased, and stricken off from the said lists the names of 
persons appearing on the lists returned by the said assess- 
ors as taxables of the said county, and have so obliter- 
ated, erased, and stricken off the same unlawfully and 
without proper right, and in violation of the rights of 
the persons whose names have been so stricken off and 
in violation of the rights of the complainant as a citizen 
of the said county and others similarly situated as him- 
self in respect of said act. 
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The complainant states that he is credibly informed 
and verily believes and so avers and charges that it is 
the intention and the purpose of the said commissioners 
of the said Levy Court so constituted as aforesaid, acting 
upon such information as they may deem proper or ex- 
pedient arbitrarily and without warrant of law to change 
and alter the said lists by striking off and expunging 
therefrom all or any such name or names as they may 
consider or declare not "legally" upon the lists afore- 
said. 

That the Levy Court commissioners aforesaid assuming 
as aforesaid and usurping the power unlawfully and ar- 
bitrarily to reduce the number of names upon the said 
lists of persons assessed as taxables, without notice to the 
said persons, and after the publication of their names by 
the assessors in accordance with the law, thereby inflict 
an irreparable injury, not only upon the persons whose 
names are so stricken from the assessment lists, but also 
upon the complainant as a taxpayer and contributing 
member of the community, and upon many others in like 
condition with himself, by depriving them of the benefit 
and assistance that would otherwise be derived from the 
payment of the taxes necessary for the maintenance of 
the government of the said county, so assessed to the per- 
sons aforesaid, whose names have been or may be unlaw- 
fully stricken off as aforesaid from the said assessment 
lists. 

The complainant states that he is clerk of the peace of 
said county, and that the functions, duties, and responsi- 
bilities of his said office imposed upon him by law have 
already been and are about to be seriously impaired, in- 
vaded, and overthrown, greatly to the embarrassment 
and injury of all the citizens of the said county by the 
aforesaid continued unlawful and unwarranted action 
and conduct of the said Levy Court commissioners in 
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altering and defacing the said assessment lists, so that it 
will be morally and legally improper and unjust for the 
complainant to join in the certification of the correctness 
and legality of said assessment lists when the same come 
to be delivered to the receiver of taxes as provided by 
law. 

That the said Levy Court commissioners have already 
undertaken, and without warrant of law, to add to the 
said assessment lists at other times and places and in 
other modes than are provided by the laws relating to 
such conditions, that is to say that the said Levy Court 
commissioners at the date subsequent to the date fixed by 
law for the return of the said assessment lists have added 
the names of persons not personally appearing before the 
said Levy Court as required by law, nor vouched by such 
proof as is required by law, nor attested in a manner pre- 
scribed by law, whereby the said assessment lists are not 
such as are prescribed by law, nor proper for the legal 
certification by the complainant as clerk of the peace of 
said county, when duplicates are to be delivered to the 
officers charged by law with the collection and receipt of 
taxes of the said county. 

That the complainant, as clerk of the Levy Court, is 
powerless to prevent the aforesaid defacement, violation 
of, and unlawful alteration already committed, and which 
are threatened and intended to be committed hereafter 
in the said assessment lists, with the safe keeping of 
which he is by law expressly and officially charged. 

The complainant avers that he is without any remedy 
at law for the injuries and wrongs already done and com- 
mitted as aforesaid by the said Levy Court commission- 
ers and that the deprivation of the right of elective 
franchise and his dearest rights as a citizen, and of all 
other citizens similarly situated with himself, are imper- 
iled by the action and the threatened exercise and con- 
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tinned assertions of unlawful powers aforesaid by the said 
Levy Court commissioners and that the interposition, and 
equitable exercise of the restraining powers of this court 
are necessary to save and to prevent him and others in 
like situation from an irreparable injury for which no 
other remedy exists. 

The complainant prays that the said Richard G. Buck- 
ingham, James H. Clark, Andrew S. Eliason, Isaac N. 
Grubb, Paul Gillis, Henry D. Hickman, David P. Hutch- 
inson, John W. Jolls, Samuel Kilgore, Robert B. Simp- 
ler, and Robert Sutton, and each of them, may be 
restrained by the injunction of the court from striking 
from the said assessment lists as aforesaid made and re- 
turned to the said Levy Court by the said assessors, any 
names or name whatever appearing upon the same and 
returned as taxables of the said county, or from adding 
to the said lists any other names otherwise than at the 
time and place, and in the manner provided by law, in 
that behalf. And that by an order of this court the names 
of such persons as have been so as aforesaid unlawfully 
placed upon said lists by the authority or connivance of 
the said Levy Court commissioners since the return of 
the said lists by the said assessors shall be stricken off the 
said lists. 

The bill also prays that the complainant may have such 
other and further relief as the nature of the case may 
require. 

And that a subpoena may issue for the said Richard G. 
Buckingham, James H. Clark, Andrew S. Eliason, Isaac 
N. Grubb, Paul Gillis, Henry D. Hickman, David P. 
Hutchinson, John "W. Jolls, Samuel Kilgore, Robert B. 
Simpler and Robert Sutton, as defendants in this cause. 

Upon the presentation of the said bill of complaint to 
the chancellor, he, on the seventeenth day of February, 
of the present year, made an order thereon in these words: 
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" And now, to wit, this seventeenth day of February, 
A. D. 1892, the within bill having been read and consid- 
ered, it is ordered by the Chancellor that a rule be issued 
and served upon the defendants to show cause why the 
injunction prayed by said bill should not be awarded, 
returnable before the chancellor in the county court 
house, Wilmington, on Friday, the nineteenth day of 
February at eleven A. M. o'clock ; and it is further or- 
dered that the defendants be and they are hereby re- 
strained until the hearing and final determination of said 
rule from striking from said assessment lists of the said 
several districts and hundreds of New Castle County 
aforesaid, made and returned to the said Levy Court by 
the said several assessors, any name or names whatsoever 
appearing upon the said lists and returned as taxables of 
the said county and from adding to the said lists any 
other names otherwise than at the time or times and place 
and in the manner provided by law. 

And the subpoena will be issued as prayed by the com- 
plainant." 

To the bill of complaint two answers were filed, one 
being the joint and several answers of Richard G. Buck- 
ingham, James H. Clark, Paul Gillis, David P. Hutchin- 
son, John W. Jolls, and Robert B. Simpler, six of the 
above-named defendants on behalf of themselves, and the 
Levy Court of New Castle County. 

In the first paragraph of said answer the said six com- 
missioners of the Levy Court of New Castle County admit 
that the persons named in the first paragraph of the bill 
of complaint were severally duly elected and qualified 
according to law to be, and that they are now, the legal 
assessors of the assessment districts and hundreds of 
which they are respectively residents, as set forth in par- 
agraph 1 of said bill of complaint. 

It is also admitted in this^ said answer that the said 
18 
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assessors on Tuesday the second day of February, A. D. 
1892, in pursuance of the laws of the State of Delaware 
in such cases made and provided, delivered into and re- 
turned to the Levy Court of New Castle County the 
assessment lists of their respective assessment districts 
and hundreds as set forth in paragraph 2 of said bill of 
complaint. But the said six defendants aver that some 
of the said assessment lists were not made pursuant to 
the laws of said State but on the contrary thereof were 
in large part illegal and fraudulent as thereinafter set 
forth. 

The answer of the said six defendants admits that the 
said Kichard G. Buckingham, James H. Clark, Andrew 
S. Eliason, Isaac N". Grubb, Paul Gillis, Henry D. Hick- 
man, David P. Hutchinson, John W. Jolls, Samuel Kil- 
gore, Robert B. Simpler, and Robert Sutton are the 
regularly elected and duly qualified Levy Court commis- 
sioners of the said county as set forth in paragraph 3 of 
said bill of complaint. 

The answer of these defendants further admits that 
the said Richard G. Buckingham, James H. Clark, An- 
drew S. Eliason, Isaac N. Grubb, Paul Gillis, Henry D. 
Hickman, David P. Hutchinson, John W. Jolls, Samuel 
Kilgore, Robert B. Simpler, and Robert Sutton, consti- 
tuting the Levy Court aforesaid, have now in their con- 
trol the said assessment lists so returned and delivered up 
as aforesaid, as set forth in paragraph 4 of said bill of 
complaint. 

The said six defendants in their said joint and several 
answer to the bill of complaint say they do not admit but 
on the contrary deny the truth of the allegations con- 
tained in paragraph 5 of said bill of complaint in manner 
and form as the same are therein set forth. And they 
further deny that the said Levy Court commissioners, 
since the return of the said assessment lists aforesaid, 
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have unlawfully or wrongfully obliterated, erased, or 
stricken off the names of any persons appearing on the 
said lists returned by the said assessors as taxables of said 
county. 

The said six defendants aver in their said answer that 
whatever names have been stricken by the said Levy 
Court commissioners from the said assessment lists as 
returned as aforesaid, were names illegally placed there- 
on, and that the said Levy Court commissioners have not, 
nor have any of them, obliterated or erased any of the 
names so stricken from said list. 

The said six defendants further say that they do not 
admit, but on the contrary deny, the truth of the allega- 
tions contained in paragraph 6 of said bill of complaint 
in manner and form as the same are therein set forth. 
And they further deny that it was or is the intention or 
purpose of the said commissioners of said Levy Court to 
change or alter the said lists or any of them by arbitrar 
rily or without warrant of law striking off or expunging 
therefrom any name or names whatsoever appearing 
thereon. But the said six defendants in further answer 
to the allegations contained in said paragraph 6 aver that 
it is the purpose and intention of these defendants as 
constituting a majority of said Levy Court, to cause to 
be stricken from said assessment lists so returned as 
aforesaid, such names, and only such names, as the said 
Levy Court, while engaged in the discharge of the legal 
duty imposed upon it of revising and correcting said lists, 
6hall be satisfied on due examination were unlawfully 
placed and do not legally appear thereon. 

The defendants say they deny that the said Levy Court 
commissioners or any of them have or has assumed or 
usurped the power unlawfully and arbitrarily to reduce 
the number of names upon the said list of persons as- 
sessed as. taxables as falsely charged in paragraph 7 of 
bill of complaint. 
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The said defendants admit that the said William P. 
Biggs is clerk of the peace of said county, but they do 
not admit, but on the contrary say they deny, the truth 
of the other allegations contained in said paragraph 8 in 
manner and form as the same are therein set forth ; and 
say they deny that the functions, duties, and responsibili- 
ties of the said William P. Biggs, as clerk of the peace 
as aforesaid, imposed upon him by law, have been or are 
about to be impaired, invaded, or overthrown by any ac- 
tion or conduct of the said Levy Court or any of the 
commissioners thereof ; and further deny that it will be 
either morally or legally improper or unjust for the said 
William P. Biggs, clerk of the peace as aforesaid, to 
join in the certification of the correctness and legality of 
the said assessment lists as the same shall be revised and 
corrected by the said Levy Court when the same come 
to be delivered to the receiver of taxes as provided by 
law as falsely charged they say in paragraph 8, but on 
the contrary they aver that the said William P. Biggs, 
clerk as aforesaid, before entering upon his official duties, 
made solemn oath that he would faithfully and impar- 
tially perforin all the duties of his said office with fidel- 
ity. And among said duties they aver is the duty 
expressly enjoined by the statute in that behalf that the 
said William P. Biggs, clerk as aforesaid, should observe 
the orders and rules of the said Levy Court in all things 
relating to the duties of his said office. 

The defendants say that they do not admit, but on the 
contrary deny, the truth of the allegations contained in 
paragraph 9 of said bill of complaint in manner and form 
as therein set forth, but admit that after the return to 
the said Levy Court of said assessment lists as aforesaid 
one of the said assessors did, by direction of one, and 
only one, of the said Levy Court commissioners, add to 
the assessment list so returned by the assessor the names 
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of two persons who had appeared before said assessor 
whilst sitting for the correction of errors in his said 
assessment, and been duly vouched for by affidavit pur- 
suant to the statute in that behalf, the said assessor, at 
the time of adding the said two names as aforesaid, then 
having in his possession the proper vouchers for the said 
two persons, and the said commissioners of the Levy 
Court so directing said two names to be added to said 
assessment list, then believing that under the statute of 
the State of Delaware the said two names should be so 
added to the said list after the return thereof by the 
assessor as aforesaid. And the said defendants aver that 
upon the adding of said two names to the said assessment 
list, a question arose among the said Levy Court com- 
missioners, whether said two names had been lawfully 
added to said list, and that thereupon several Levy Court 
commissioners consulted the attorney of the said Levy 
Court upon the subject and were advised by said attorney 
that said two names had been added to the said assess- 
ment list unlawfully and should be forthwith stricken 
from the same, and that immediately after said advice 
from said attorney, the said Levy Court did order and 
caused the said two names so added to the said list to be 
stricken therefrom. 

And the said defendants deny that the said Levy 
Court commissioners have undertaken at their will and 
pleasure without warrant of law to add to the said assess- 
ment lists at other times or places or in other modes than 
are provided by the law on that behalf as is falsely 
charged they say in said paragraph 9 of the bill of com- 
plaint. 

And the 6aid defendants further deny that the said 
Levy Court commissioners or any of them save as here- 
inbefore stated at a date subsequent to the date fixed by 
law for the return of said assessment lists by the said 
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assessors have or has caused to be entered upon the said 
assesment lists the names of any persons not personally 
appearing before the said Levy Court as required by law, 
or the names of any persons not vouched for by such 
proof as is required by law or attested in the manner de- 
scribed by law, as falsely charged they say in the said 
paragraph 9 of said bill of complaint. 

The said defendants deny that the said Levy Court 
commissioners have caused or been guilty of any deface- 
ment, violation or unlawful alteration of said assessment 
lists, or any of them, or that the said Levy Court com- 
missioners intend or propose at any time to cause any 
defacement, violation, or unlawful alteration in the said 
assessment lists or any of them as falsely charged they 
say in paragraph 10 of the bill of complaint. 

They say that since Tuesday the second day of Febru- 
ary, instant, certain reputable citizens and taxpayers of 
New Castle County have openly and publicly charged 
that a very large number of names appearing upon some 
of the assessment lists returned by said assessors to the 
said Levy Court on the said second day of February, in- 
stant, were unlawfully placed and do not legally appear 
upon said assessment lists, and that the said names so 
unlawfully placed upon said assessment lists include a 
large number of fictitious names placed upon the said 
lists in direct violation of the statute of this State on that 
behalf, and also a large number of names of poll taxables 
who were not residents of the hundreds or assessment 
districts, from which they were respectively returned by 
said assessors as assessed, placed upon said lists in direct 
violation of the Statute of this State on that behalf, and 
also a large number of names of poll taxables already 
assessed standing upon the assessment lists of said hun- 
dreds or districts respectively, and unlawfully placed 
upon 6aid assessment lists returned on the second day of 
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February, instant, as aforesaid, and also a large number 
of names of poll taxables unlawfully and fraudulently 
duplicated upon said assessment lists returned as afore- 
said. 

That the commissioners of the said Levy Court, recog- 
nizing that it is of paramount importance that the lists as 
finally revised and corrected by the said Levy Court shall 
be true and accurate lists and thereby serve at once to furn- 
ish a sound and reliable basis for the adjustment of the tax 
rate for the present year at such a percentage as shall 
produce adequate revenue for the government of New 
Castle County and to prevent the false registration of 
voters and the debauchery of the ballot box in said 
-county, are now engaged in the examination of said 
assessment lists as so returned as aforesaid for the pur- 
pose of ascertaining whether or not names appearing 
upon said lists have been unlawfully placed thereon 
as aforesaid; and these defendants as constituting a 
majority of the said Levy Court propose and intend, 
should they be satisfied upon due examination that any 
names have been so unlawfully placed upon said assess- 
ment lists, so returned as aforesaid, and do not legally 
appear thereon, to cause the same to be stricken from 
said lists, not by obliteration, erasements, defacement, or 
mutilation of said lists or any part thereof, but by the 
placing of a distinguishing mark upon or opposite such 
names as shall be stricken from said lists. 

The defendants say they deny the truth of the allega- 
tions contained in the bill of complaint that irreparable 
injury would be done the complainant, either as an indi- 
vidual taxpayer of New Castle County or as clerk of the 
peace thereof or as clerk of the Levy Court thereof, by 
striking as aforesaid from said assessment lists so returned 
as aforesaid all fictitious names and names unlawfully 
placed thereon as aforesaid. 
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And the said defendants aver that should the said Levy 
Court, in striking any names from said assessment lists 
through error or mistake, cause the names of any per- 
sons which lawfully should remain upon said lists to be 
stricken therefrom, all such persons have, under the stat- 
ute in such case made and provided, a full and adequate 
remedy by appearing before the said Levy Court, accom- 
panied by some suitable voucher for their right to appear 
on said assessment lists. 

In conclusion the defendants say that they are advised 
and believe that the complainant, William P. Biggs, has 
no right to bring and maintain this suit as a citizen tax- 
able and resident of New Castle County, and as clerk of 
the peace for said county and as clerk of the Levy Court 
of said county, or in any of said capacities, either in his 
own behalf, or in behalf of other taxable citizens of said 
county, and they crave all benefit and advantage which 
they could or would obtain by demurrer, or plea in this 
behalf. 

Andrew S. Eliason, Isaac If. Grubb, Henry D. Hick- 
man, Samuel Kilgore, and Robert Sutton, five of the de- 
fendants, in their answer to said bill of complaint, say 
that they admit the allegations contained in the first 
paragraph of the bill of complaint to be true. They say 
they admit the allegations contained in the second para- 
graph of the bill to be true. They also admit the alle- 
gations contained in the third paragraph of the bill to be 
true. And they admit the allegations contained in the 
fourth paragraph of the bill to be true ; and for further 
answer the said five defendants say that they believe to 
be true the allegations contained in the fifth and sixth 
paragraphs of the said bill. 

And that the said Levy Court, by the vote and action 
of Richard G. Buckingham, James II. Clark, Paul Gil- 
lis, David P. Hutchinson, John "W. Jolls, and Robert B. 
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Simpler, a majority of the said Levy Court, against a 
protest of these five (co-defendants) contemplate and in- 
tend to obliterate and strike from the assessment lists of 
the several assessors as returned by them in accordance 
with law, a large number of names now appearing there- 
on, which said action the said defendants, Andrew S. 
Eliason, Isaac N. Grubb, Henry D. Hickman, Samuel 
Kilgore, and Robert Sutton are advised and informed 
and so believe would be illegal and without any author- 
ity of law, because as they are advised and informed and 
so believe the names of those legally appearing upon the 
said assessment lists are the names of those who are re- 
turned by the assessors, and that the said lists so returned 
are the lists of the assessors respectively, for the correct- 
ness of which, under the law, they are responsible. And 
that no power exists in the said Levy Court to vacate or 
revise in the manner and to the effect aforesaid the action 
of the said assessors. 

These five defendants further answering, 6ay, that by 
reason of the action and votes of the majority of the said 
Levy Court commissioners the time fixed by law, to wit, 
the nineteenth day of February last past, within which the 
assessment lists, alphabetically arranged, should have been 
according to law set up by the clerk of the peace of the 
said county in five of the most public places in each hun- 
dred and election district thereof, has expired, so that the 
notices of appeal required by law have not been given, and 
that no further control or supervision of the same by the 
Levy Court or any one else can properly or legally "be 
exercised except in so far as the Levy Court in the man- 
ner provided by law can add to the said lists the names 
of such as may have been omitted. And further they 
answer that the allegations contained in the seventh, 
eighth, ninth, tenth, and eleventh paragraphs of the said 
bill are true, and therefore they admit the same to be true. 
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Thomas F. Bayard, for the complainant : 

The controlling question to be considered in the case 
as it stands is whether under provisions of existing law 
the power is lawfully invested in the Levy Court to 
purge the assessment lists as returned to them by the as- 
sessors of such names as they shall consider do not " le- 
gally appear upon them." 

In construction of statutory powers the rule is, such 
power or right must be pursued in strict compliance with 
the terms of the statute. See Endlich, Interpretation of 
Statutes, § 353, and numerous cases cited. 

That a literal construction has but a prima facie pref- 
erence, and that to arrive at the real meaning it is always 
necessary to take a broad general view of the Act so as to 
get an exact conception of its aim and scope and object, 
— see Id. § 27; and the rules of Lord Coke in the con- 
sideration of statutes : (1) What was the law before the 
Act was passed ? (2) What was the mischief or defect for 
which the law had not provided ? (3) What remedy the 
Legislature had appointed ? (4) The reason of the remedy. 

It is an elementary rule that construction is to be made 
up from all parts of a statute put together — not from one 
part only by itself. Endlich, Interpretation of Statutes, 
§35. 

And this rule has found expression in a vast number 
of cases in England and the various states of this Union. 
See Id. note S, and cases collected. 

The meaning of words may be explained or limited or 
expanded by the context. 

It is a necessity of proper statutory construction to 
give effect to every word, clause, and provision of the 
enactment. Possibly the most important purpose of the 
construction of all the parts of a statute together and 
with reference to one another is that of giving, by the 
means of such comparison, a sensible and intelligent ef- 
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feet to each without permitting any one to nullify any 
other, and to harmonize every detailed provision of the 
statute with the general purpose or particular design 
which the whole is intended to subserve. With this 
end in view the rule extends to acts and their amendments, 
which for this purpose are regarded as constituting but 
one enactment, so that no portion of either is to be left 
without effect. 

A code or body of revised laws should, it is said, be 
regarded as a system of contemporaneous acts — as estab- 
lished uno flatu. 

And in section 40 of Endlich the cases supporting 
these rules are cited passim. 

All acts in pari materia, whether repealed or exist- 
ing, may properly be considered. Endlich, Interpreta- 
tion of Statutes, §§ 43^8. 

With such elementary rules let the legislative history 
of the Levy Court be examined. 

It is wholly the creation of statutes, the earliest of 
which was enacted in 1742. See vol. 1, Del. Laws, p. 
257. And the title of the Act indicates the nature and 
object of the duties involved: "An Act for Kaising 
County Rates and Levies." 

The composition of the court — of assessors, grand 
jurymen, and justices of the peace — indicates its general 
purposes. 

The object for which the Levy Court was created was 
simply a box of tax commissioners to levy rates equitable 
among the population, so that none should escape from 
-contribution to public uses, and none should be denied 
the opportunity to have a voice in the choice of their 
rulers. 

The main purpose of the Levy Court was to enfran- 
chise the citizens, and through enfranchisement to create 
a voluntary government and provide money by taxation 
for its support. 
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The Levy Court was never part of the judicial system 
of the State, and has no mention in the constitution. No 
Act of Assembly, and no section, ever bestowed judicial 
authority, either civil or criminal. 

Its powers are discretionary and sometimes judicial in 
their nature, as when applied to valuation, but more fre- 
quently ministerial. To guide it in matters of law, it is 
allowed to choose and employ legal counsel by whose 
opinions its decisions are attained — but who has no legal 
or official responsibility for the advice he may give to his 
clients. Its transaction of business partakes more of 
legislative methods, and in a very remote degree and 
rarely of the judicial, but its powers and jurisdiction are 
strictly statutory, and are to be construed according to 
the rule, in strict compliance with the terms of the legis- 
lative expression. In vol. 2, p. 1086, Del. Laws, A. D. 
1793, the organization of the Levy Court of New Castle 
by eleven commissioners first was enacted and has been 
continued into the Revised Code of 1852, and now con- 
stitutes chapter 8, with the amendments of April, 1891. 
See vol. 19, Laws, p. 58. 

In the fiscal government of the county the Levy Court 
has co-operative functions with other co-ordinate, but 
wholly independent, officials ; of these the assessors are 
the most important as bearing upon the questions in con- 
troversy in this case, and are found in chapter 10 of the 
Revised Code and the amendatory Acts. 

These assessors are freeholding citizens elected in the 
respective hundreds and election districts, sworn to per- 
form the duties which are many and highly responsible, 
requiring integrity, intelligence, and local and personal 
knowledge, and set forth and described with strict care 
and particularity in the statutes. From none of their 
functions can the Levy Court absolve them, nor can they 
try or punish, or reward them in any way. They have 
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certain defined powers of revision and correction of the 
assessment lists when returned by the assessors, but the 
independence of the two offices of each other is not lost 
sight of in the statutes regulating their functions. 

The clerk of the peace is an officer under the constitu- 
tion, appointed by the governor, who is bonded and 
sworn, and whose general duties are set forth in chapter 
9 of Kev. Code, p. 71. By section 24 of that chapter he 
is made clerk of the Levy Court of the coujity, and his 
duties to the said court are contained in that section alone 
and his other and independent duties are found in many 
statutes. 

Thus by the long-continued arrangement of the laws 
of Delaware, a distinct distribution of official powers is 
found, having for its object the protection of the rights 
of the citizen, financial and political, and their depart- 
ments of power cannot be merged or their lines obliter- 
ated without the express warrant of the law. 

The functions of these three separate departments — 
assessors, Levy Court commissioners, and clerk of the 
peace — provide securities for the taxpayers which can- 
not be denied or impaired. Thus by existing law, vol. 
16, p. 302, it is made the duty of the assessor in each 
hundred or election district to post in at least five of the 
public places in each hundred or election district an 
alphabetical list of the persons assessed, their property 
and rates, etc., and in the same manner to give notice 
that he will attend at a certain day, time, and place " to 
correct errors in his assessments, and for the purpose of 
assessing any person who may have been omitted." And 
by a subsequent section of the same Act it is made the 
duty of the clerk of the peace on the 20th day of Feb- 
ruary to hang up in five places the assessment list. See 
vol. 16, p. 302. 

If these published lists are not to stand as notices that 
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those persons whose names appear thereon shall be re- 
garded as assessed, and shall not be removed therefrom, 
the purpose of the law in causing such publication will 
be wholly defeated, and the proceeding converted into a 
fraud upon the intending voter and taxable, and a loss 
inflicted upon the revenues of the county. By chapter 
8 of Rev. Code, p. 62, § 9, power is given to the Levy 
Court to examine, correct, and add to the assessments 
returned by the assessors, and in section 10 : " It shall 
be the special duty of the Levy Court to see that the 
principle of assessing property according to its true value 
is carried out and executed by the assessors, and for that 
purpose to correct any assessments." 

Section 11 directs the Levy Court to sit on the first 
Tuesday in March in every year as a court of appeal, to 
examine the assessments returned by the assessors, and 
the corrections thereof and additions that may have 
been made, and to hear and determine appeals against 
the same. It is thus obvious that appeals thus reserved 
to taxable citizens are to be made against what appears on 
the lists and has been published — and to supply omis- 
sions. 

Section 12 gives power to the Levy Court either upon 
their own examination or upon appeal to increase or di- 
minish any assessment and to make any additions to and 
corrections of the assessment list ; to call before them any 
person whose name ought to be on the assessment list 
and who was omitted by the assessor or by the court at 
its former meetings. 

Section 13 gives the Levy Court power to arrange all 
the assessments according to right and justice so that no 
person may be unequally assessed or overrated in the 
county, etc. 

Section 14 provides that no assessment list shall be lia- 
ble to be called in question elsewhere than in the Levy 
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Court, and the same as it shall stand in the said Levy 
Court shall be absolutely conclusive. 

Section 15 provides that no assessment shall be made 
after the last day of March. 

The powers above recited relate to the assessments and 
valuations of property and the " corrections " referred to 
are manifestly arithmetical and clerical but cannot be ex- 
panded into powers to strike off names and reduce the 
number of taxables and the taxes which are by them 
payable. 

To argue such a power is to disregard the great pur- 
pose and intent of the law. 

But in section 21 of the same chapter, pages 65 and 
66 of the Revised Code, the power is given to the Levy 
Court to examine and settle the delinquent lists of each 
collector of state and county taxes, and the language is 
mandatory and explicit. * c The name of the delinquent 
and if he be dead or have removed from the State shall 
be struck from the assessment list and also from the col- 
lector's duplicate ; otherwise it shall remain on the assess- 
ment and be entered on the collector's duplicate for the 
succeeding year." 

The words " correct " or " correction " are never em- 
ployed in any of these statutes as verbal alternatives or 
synonyms or equivalents for the words " be struck from" 
— or " otherwise shall remain on." 

All of these words are used in the same Act and those 
last referred to in a subsequent section of the Act. The 
power sought to be derived from the words first used can 
only be gained by a forced and extreme construction and 
disassociating from the context and subject — in connec- 
tion with which they are employed — while the last quoted 
language is express, clear, and unambiguous and employed 
in limitation and control of the power now undergoing 
examination. 
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In Frieszleben v. ShaUcross, which was decided on 
January 29, 1890, in the Court of Errors and Appeals in 
this State, it was held that, " under the legislation prior 
to the enactments of 1873, provision was made expressly 
requiring the dropping of the names of those persons 
who had died or had removed from the State in any year 
from the assessment lists of the next ensuing year. But 
no such provision was made for the dropping also of the 
names of those who had been found by the collector to 
be incapable of paying any tax, or to be fictitious and 
non-existent." 

By the Act of April 9, 1873, published in Kev. Code, 
p. 82, it was provided by section 9 that it shall not be 
lawful for any assessor or any Levy Court upon the per- 
sonal application of any one or otherwise to place upon 
the assessment in any hundred the name of any person 
who, having failed to pay the county tax assessed against 
him or her for the preceding year, was returned and al- 
lowed as a delinquent until after the expiration of the 
twelve months from the time such allowance as delin- 
quent was made by the Levy Court. 

And by the Act of April 10, 1873 (see Rev. Code, p. 
90), it was in the first section provided, " that it shall be 
the duty of the Levy Court in every county (upon proof 
made by the collector by his affidavit, etc.), to allow said 
collector as delinquencies the taxes uncollected by him, 
and the names of such delinquents shall be dropped from 
the assessment list by the Levy Court and shall not be 
placed thereon again for a period of twelve months from 
and after the date of such allowance, provided that the 
provisions of this section shall apply to persons assessed 
and liable to pay poll tax." These two provisions of law 
atood upon the statute book until the middle of May, 
1891, when they were both repealed (vol. 19, p. 78). 

And they must both be read and considered as parts 
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of and in connection with the Law of April 8, 1881 (vol. 
16, p. 302), the said sections of the assessment laws being 
incorporated in that statute as published, and also section 
1 of the Act of April 10, 1873, being in pari materia 
And part of the system of law in relation to the removal 
of names from the assessment lists. 

The clear and unambiguous language thus employed 
conveys none but express and ministerial powers over 
the assessment lists, and creates no new jurisdiction of a 
judicial nature nor any new powers by implication. 

The statute under which the present six defendants, 
constituting a majority of the Levy Court, allege that 
they find legal power to strike from the assessment lists 
all and every such names as they may consider do not 
lawfully appear thereon, is to be found at pages 304-307 
of volume 16 of the Laws and in the Act of April 9, 
1873, amended and printed as amended. 

In section 6 of the Act it is provided, " That it shall 
not be lawful for the Levy Court in either of the coun- 
ties of this State, or any member thereof, to take from 
the assessment returned to said Levy Court by any asses- 
sor the name of any person legally appearing thereon, 
etc." See page 306, vol. 16, Laws. 

By comparing this phraseology with the Act amended 
(see Rev. Code, p. 83), it will be found that the only 
change in the amendment is the interpolation of the 
word "legally" before the words appearing therein. 
And this word "legally" is claimed by the defendants 
by necessary implication to create and vest in the Levy 
Court an unlimited power to strike off all and any names 
that shall in their judgment illegally appear thereon. 

This word " legally " first appeared in its present con- 
text by the enactment of April 8, 1881, at which time 
and for ten years subsequently, the mandatory provisions 
of the Act of April 9, 1873, relating to the duties of as- 
19 
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sessors, and the Act of April 10, 1873, relating to the 
duties of collectors, and prescribing the delinquent tax- 
ables should not be placed on the assessment list and the 
list of ascertained delinquents whose names should be 
dropped from the said lists by the Levy Court, remained 
in force controlling the action of the assessors and the 
Levy Court in relation to dropping or taking the name of 
any person from the assessment lists. 

The definite force and meaning of the word "legally " 
is reasonably obtained and measured by coupling it with 
the 9th section of the same Act expressly inhibiting 
" any assessor or any Levy Court from placing on the 
assessment list the name of any person who having failed 
to pay the county tax assessed against him or her for the 
preceding year was returned and allowed as a delinquent 
until after the expiration of twelve months after such al- 
lowance as delinquent was made by the Levy Court," and 
the cognate section 1 of the concurrent Act of April 10, 
1873 (see page 90 of the Revised Code), by which it was 
made the express duty of the Levy Court to drop from 
the assessment list the delinquents returned by the col- 
lector and allowed by the Levy Court. The duties so 
imposed were simply ministerial, and the names so to be 
dropped were names ascertained by lists furnished by the 
collectors to the Levy Court. 

These provisions were only repealed after a new system 
for the collection of taxes was enacted by the Legislature 
April 28, 1891, Laws, vol. 19, p. 58, etc., by which all 
connection between the Levy Court and the collection of 
taxes was ended, and by the substitution of a new officer 
called the Comptroller of New Castle County with whom 
all settlement of taxes by the receiver and collectors was 
thereafter to be made. When this new arrangement 
went into operation the two provisions of law to which 
the word " legally " had reference and application were 
repealed. 
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To give the word " legally " the effect of creating a 
judicial power, summarily, and at will, without any of 
the methods of judicial procedure, and wholly in disre- 
gard of all the other provisions of the section of the Act 
in which it is found, would be to violate every rule of 
statutory interpretation already cited in this paper. 

If its literal meaning be insisted upon, so must the lit- 
eral meaning of the words with which it is associated, if 
an implied power be elicited, then none of the expressly 
described agents to execute the power can be excluded, 
and the implied judicial power so to strike off all names 
" illegally " appearing on the assessment lists returned to 
the Levy Court can be exercised not only by the Levy 
Court, but equally by " any member thereof," for the 
words are disjunctively used, " the Levy Court in either 
of the counties, or any member thereof." This result 
cannot be avoided if the interpretation of a grant of sub- 
stantive power is to be created by implication from the 
presence of the word "legally," as it is found in the Act; 
the power must rest in those expressly indicated to exer- 
cise it, and cannot be restrained to a part of them. But 
it is a new and summary power which is never to be cre- 
ated by implication ; and in the degree it is claimed by 
the six defendants in their answer, it would sweep away 
every right of any taxable citizen to qualify himself for 
the exercise of the elective franchise and would practi- 
cally result in handing over to the Levy Court or a ma- 
jority of its members the sole nomination of the electors 
for the County of New Castle. The functions of the 
assessors and the posting of their notices and lists would 
be an idle form, for the power would remain until the 
last day of March in the Levy Court to strike from the 
assessment lists, without hearing and notice, all such 
names as they should consider did not " legally appear 
thereon," and after that date the lists cannot be changed. 
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It would in effect replace a government of laws by a gov- 
ernment of will. 

It is held by law-writers that usage should be taken 
into consideration in determining the meaning of a word 
(Endlich, Interpretation of Statutes, § 34, cited supra) 1 
and as the history of the proceedings in the Levy Court 
is of long standing, and as one of the learned counsel for 
the defendants, Mr. Spruance, has given his testimony to 
the effect that it never entered into his mind during the 
years he was counsel for the Levy Court to doubt the 
existence of the power he now claims for his clients (al- 
though he was not understood to say it had been so exer- 
cised), it may be proper to say that in the service of the 
Hon. George Gray, a$ counsel of the Levy Court for ten 
years, of Mr. Rodney for about the same period, and 
John R. Nicholson for twelve years, no such power was 
ever exercised, and on the contrary its existence denied 
and repudiated by each of them and the Levy Courts to 
whom they gave counsel. 

The section of the statute in which the word "legally " 
is so found contains many minute and carefully restricted 
delegations of authority, no one of which asserts or is 
consistent with the implied grant of power now contended. 

It is on the contrary in direct and irreconcilable con- 
flict with the duty imposed by the same section upon the 
clerk of the peace (sec. 6, p. 306, vol. 16) : " If the clerk 
of the peace shall neglect to place on the collector's 
duplicate for any hundred any name which may have 
been on the assessor's list for said hundred, delivered by 
the assessor to the clerk of the peace, he shall forfeit and 
pay to the person whose name shall have been so omitted 
the sum of ten dollars. Proceedings shall be before any 
justice of the peace, and the proceedings shall be in the 
same form as in actions for debt, and the assessor may 
be summoned as witness in said case, and compelled to 
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exhibit the certificate of assessment from the clerk of 
the peace." 

It is by this provision of the law made apparent that 
the threatened and intended exercise of power will in- 
vade, injure, and overthrow the clerk of the peace in the 
performance of his express duties, and subject him to 
heavy penalties should the list prepared and certified by 
him for the collecting officials be expurgated of "any 
names " by the Levy Court, which have been thereon 
when returned by the assessor. 

The personal loss and injury to the clerk of the peace 
is thus threatened to be made ruinous if the power 
claimed and intended by the Levy Court be exercised by 
striking off names in their discretion. 

To assent to such an interpretation of the word 
" legally " as it stands in the statute would work an im- 
plied repeal of the letter and meaning of all other stat- 
utes in pari materia, and strike free government at its 
very heart and originating process. 

As to the allegation of want of proper parties to the 
bill of complaint made in the argument but not pleaded 
nor properly averred in the answer, the defendants have 
elected to go to hearing upon the bill of complaint and 
answer. They have filed no plea to the jurisdiction of 
this court, nor have they demurred to the bill of com- 
plaint for want of jurisdiction or for any other cause. 
Moreover, in open court, they have conceded in the argu- 
ment of both counsel the jurisdiction of this court. 

Nevertheless under the 13th article of their answer, 
wherein they allege that they are advised that the com- 
plainant has no right whatever as an assessed citizen and 
taxable of the county nor as clerk of the peace nor as 
clerk of the Levy Court, to bring or maintain this suit in 
his own behalf or in behalf of any other persons, the de- 
fendants have in this manner sought to obtain all ad- 
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vantage of pleas which they have not filed and defenses 
which they have not set up and which they have no 
right under the rules and practice of courts of chancery 
irregularly and unjustly to introduce in argument and 
which therefore should be denied. See Adams, Doctrine 
of Equity, page 333 (7/1), also p. 335 (ra). 

In all cases the rule prevails that the extent to which 
the demurrer is meant to be a defense should be distinct- 
ly pointed out. For a demurrer cannot be good in part 
and bad in part, but if it be general to the whole bill and 
there be any part of either as to relief or discovery to 
which an answer is requisite, the demurrer being entire, 
must be overruled. And see 1 Daniel, Ch. Pr. 538-540. 

Therefore not having by demurrer " distinctly pointed 
out" such a defense, nor having raised it by plea, or by 
any plea in bar or to the action, it is not competent for 
the defendants to convert allegations of their answer not 
responsive to the bill and which does not contain any of 
the averments requisite to a plea or demurrer to the 
jurisdiction into either of such defenses, and to allow the 
same would be inequitable and unjust. 

Nevertheless while insisting against the wrong and 
irregularity of permitting such a defense to be so raised 
and considered, the complainant respectfully submits. 

The present bill of complaint avers the jurisdiction 
and invokes the injunctive process of the court, to pre- 
vent an irreparable injury to him as a private citizen, 
taxable and entitled to become qualified for the exercise 
of the elective franchise and one of a special class of such 
taxable citizens threatened with irreparable injury. The 
bill charges and the answer admits the intention of the 
six defendant members of the Levy Court to assume the 
power to commit the acts which endanger the complain- 
ant as he has complained. 

That the injury is irreparable is fully shown by an 
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examination of the constitution and laws. Nor do the 
six defendants aver that any adequate or impartial rem- 
edy exists in any other court. 

The threatened action of the six members being unau- 
thorized by law and prejudicial to interests of the com- 
plainant and others in similar condition with him, a mul- 
tiplicity of suits will be avoided by equitable relief, which 
is one of the heads of equity jurisdiction. 

The complainant as clerk of the peace is especially and 
individually injured in his office and the enjoyment and 
usufruct thereof by his being subjected to severe pecuni- 
ary penalties if he should be compelled by the unlawful 
proceedings intended by the six defendants to abate or 
make default in his legal duties under the statute requir- 
ing him, under penalty, to omit no names from the 
assessment lists as returned by the assessors, in the dupli- 
cates he is required, as clerk of the peace, by law to cer- 
tify and transmit to the officers charged with the col- 
lection of taxes; nor can he plead in his defense, in 
proceedings against him for such penalties, the unlawful 
orders or proceedings of the said Levy Court. 

The complainant also as clerk of the Levy Court is 
individually and specially threatened with injury by the 
said proposed and intended actions of the said six mem- 
bers of the Levy Court, because he is morally and legally 
bound by law to perform official duties which will be 
invaded, impaired, and overthrown, and thereby great 
loss and irreparable injury will be inflicted on him, un- 
less the said Levy Court shall be restrained by the injunc- 
tion of this court. 

The defense of want of jurisdiction should have been 
raised by demurrer, or by special plea. See 1 Dan. Ch. Pr. 
p. 608, and American notes and authorities there cited. 

It is a rule that the Court of Chancery being a superior 
court of general jurisdiction nothing shall be intended 
to be out of its jurisdiction which is not shown to be so. 
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It is requisite in a plea to the jurisdiction of the court 
both to allege that the court has no jurisdiction and to 
show by what means it has been deprived of it. 1 Dan. 
Ch. Pr. 716 (ra), and authorities cited. 

And it is necessary to show what court has jurisdiction, 
and if the plea omits to set forth these particulars it is 
bad in form, and the plea to the jurisdiction must also 
show that the jurisdiction alleged to be entitled to exclu- 
sive cognizance of the suit is able to give a complete rem- 
edy. Fox v. Wharton, 5 Del. Ch. 210. 

In Massachusetts and many other States the courts 
have not a general jurisdiction in equity. Dan. Ch. Pr. 
p. 609 (m\ and cases cited. 

It was decided in an elaborate review of the origin and 
history of the Court of Chancery in Delaware by the 
present chancellor, that it was a superior court of general 
jurisdiction, with all the powers of the High Court of 
Chancery of Great Britain. 

That the court has undoubted jurisdiction to interfere 
by injunction where public officers are proceeding ille- 
gally or improperly under a claim to do any act injuri- 
ous to the rights of others, — see Cooper v. Alden, Harr. 
Ch. 72, edited with notes by Thomas M. Cooley; see 
p. 91, and cases cited. 

The case of Cooper v. Alden was brought by the pri- 
vate citizens in their own names, and not by the State 
upon their relation to obtain relief by injunction in chan- 
cery against public official commissioner of internal im- 
provement. 

That a private party may maintain a bill for an injunc- 
tion who shows individual damage and may sue in his own 
name, see Mississippi <& M. R. Co. v. Ward, 67 U. S. 2 
Black, 492, 17 L. ed. 314. Per Curiam : " He seeks 
redress of a continuing trespass and wrong against him- 
self, and acts in behalf of all others, who are or may be 
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injured ; nor is there more necessity for joining with his 
partners in the prosecution than there is for his joining 
in the suit of any other person, as complainant, who has 
sustained injury." And the court remarks, a bill in equity 
to abate a public nuisance, filed by one who has sustained 
special damages, has succeeded to the former mode in 
England of an information in chancery prosecuted on 
behalf of the Crown, to abate or enjoin a nuisance as a 
preventive remedy. 

That a court of chancery has an undoubted jurisdic- 
tion to interfere by injunction where public officers un- 
der claim of right are proceeding illegally or improperly 
to injure or destroy the property of an individual, or 
where it is necessary to prevent a multiplicity of suits, 
see Mohawk <& II. li. Co. v. Archer, 6 Paige, 88, 
3 L. ed. 910; Livingston v. Li/vingston, 6 Johns. Ch. 
497, 2 L. ed. 196, 10 Am. Dec. 353. See also 3 Wait, 
Act. & Def . p. 700, and authorities cited. 

" Trespass will now be enjoined in all cases where from 
the nature of the trespass, or from the circumstances of 
the parties, the remedy will not be full and adequate." 

That a court of equity will not only interfere to re- 
strain acts prejudicial to the interests of the community 
upon the information of the attorney-general, but also 
upon the application of private parties directly affected, 
aside from and independent of general injury to the pub- 
lic, see 3 Wait, Act. & Def. p. 707, and numerous authori- 
ties cited. 

And where a bill in equity sets forth various claims 
and the defendant files a general demurrer, the demurrer 
will be overruled if any of the claims be proper for the 
jurisdiction of the court of equity. See 1 Dan. Ch. Pr. 
p. 608. 

The State of Delaware has no statutes regulating the 
applications for remedies against the illegal and injurious 
acts of public officers. 
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As sustaining the right of the complainant to maintain 
this suit in the Court of Chancery, see also 1 High, Inj. 
§§ 796, 797, 801, 804, 822. 

It is conceded that if the complainant be one of a class 
of persons who would sustain especial damages from the 
apprehended wrong, he may properly maintain this suit, 
and it being one of the heads of chancery jurisdiction to 
prevent a multiplicity of suits, it follows that the more 
extensive the class, the greater the multiplicity of suits 
to be prevented. Therefore, as the class of citizens to 
which the complainant belongs, i. e., the assessed taxable 
citizens of the county who have the right to qualify 
themselves to exercise the elective franchise, comprises 
about 17,000 individuals, the reason for arresting an in- 
tended violation of a right or privilege so important to 
this large class is especially impressive. 

And see latest edition of High on Injunctions, chapter 
on Taxation, sustaining the right of one or more taxpay- 
ers to maintain such an action as the present. Christo- 
pher v. New York, 13 Barb. 571. 

ChwrUs B. Lore, also for the complainant : 

There are two material charges in the bill of complaint. 
The first is the unlawful putting on or adding to of names. 

The answer practically disposes of that question, of the 
adding of names to the list. 

The other charge made in the bill of complaint we ap- 
prehend is a substantial one and the one upon which this 
case turns. 

Our charge is that defendants propose to strike 
from the list names under the guise of the word " legally." 
Their answer to that charge in the bill is that they pro- 
pose to strike off names illegally appearing. 

They distinctly claim the right and the power in their 
discretion to strike off names that they may judge are 
not legally placed thereon. 
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The 11th section of the answer of the respondents in 
this case raises the precise issue to be argued before this 
court, that is whether there is vested in the Levy Court, 
or a majority of the Levy Court, which is the Levy Court, 
in a certain sense, to strike off from that assessment list 
any names in their discretion other than those that are 
expressly provided by law if there be such. 

We apprehend that the whole contention upon this 
point turns upon the Law of 1873, and as modified or 
amended by the Act of 1881, and perhaps it would be 
well enough for us to read that law. 

Under the Act of Assembly passed April 9, 1873, as 
amended by Act of April 8, 1881 (vol. 16, Del. Laws, 
p. 306, § 6), it is provided as follows : " Be it further 
enacted as aforesaid, that it shall not be lawful for the 
Levy Court in either of the counties of this State, or any 
member thereof, to take from the assessment returned to 
the said Levy Court by any assessor, the name of any 
person legally appearing thereon ; nor shall it be lawful 
for such Levy Court, or any member thereof, to add to 
any assessment returned as aforesaid the name of any 
person, unless the party himself personally appears be- 
fore the Levy Court, accompanied by some respectable 
freeholder of the county, who shall make oath or affirm- 
ation in the form prescribed in section 3 of this Act; said 
oath or affirmation shall be made in open court before 
the clerk of the peace, who alone is authorized to take an 
oath or affirmation for that purpose, and it shall be un- 
lawful for the Levy Court to accept the oath or affirma- 
tion of any one taken before any other person than the 
clerk of the peace of the county in which the party ap- 
plies for assessment ; and an application made in any 
other manner than prescribed above shall be refused. 
It shall be lawful for the Levy Court to propound to the 
affiant such questions as they may deem proper concern- 
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ing his knowledge of the applicant, and if he should re- 
fuse to answer, they may reject the said oath or affirma- 
tion, and further that the Levy Court shall be the judges 
of the respectability of the affiant, and may reject the 
affidavit or affirmation of any person upon that ground : 
Provided, that persons regularly assessed in any hundred 
may, as under' existing law, be transferred to any other 
hundred in the same county. Every member of the Levy 
Court of either of the counties of this State who shall 
violate the provisions of this section shall be guilty of a 
misdemeanor, and, upon conviction thereof, shall for- 
feit and pay a fine of not less than one hundred dollars 
nor more than five hundred dollars for every such of- 
fense. If the clerk of the peace shall neglect to place 
on the collector's duplicate for any hundred any name 
which may have been on the assessor's list for said hun- 
dred, delivered by the assessor to the clerk of the peace, 
he shall forfeit and pay to the person whose name shall 
have been so omitted the sum of ten dollars. Proceed- 
ings shall be before any justice of the peace, and the pro- 
ceedings shall be in the same form as in actions for debt, 
and the assessor may be summoned as witness in said 
case and compelled to exhibit the certificate of assess- 
ment from the clerk of the peace." 

Under this section it is claimed by a majority of the 
Levy Court, that they may in their pleasure strike off of the 
assessment lists returned to them by the respective assess- 
ors of this county on the first Tuesday of the present 
month, the names of any persons which they may think 
fictitious, the names of nonresidents and duplicate names; 
that this power is arbitrarily vested in them and may be 
exercised at any time before the first day of April, 1892. 
The extent of the power claimed is that they are the 
judges of what names shall be stricken off and that they 
can so strike off at their pleasure within the time named. 
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The Act of 1873 (vol. 14, p. 343, § 6), provides "that 
it shall not be lawful for the Levy Court, in either of the 
counties of this State, or any member thereof, to take 
from the assessment returned to the Levy Court by any 
assessor the name of any person appearing thereon." 

The Act of 1881 (vol. 16, p. 306, § 6), amended the 
section by the insertion of the word " legally " so that it 
reads that the Levy Court are forbidden from striking off 
of such assessment the " name of any person legally 
appearing thereon." 

It is contended by the majority of the Levy Court that 
the insertion of the word " legally " in this section clothes 
them with the extraordinary power and discretion of 
striking off names at their pleasure. 

To understand this grave question properly, it will be 
wise for us to consider the purpose and history of the 
assessment lists, and of the functions, powers, and duties 
of the assessors, the Levy Court, the clerk of the peace, 
and of the collectors with respect to them. 

The purpose of the assessment is twofold : (1) to form 
a basis of equitable taxation for the purpose of raising 
revenue for the support of the government. (2) it is a 
qualification for the exercise of the elective franchise. 
Section 1, article 4, of the Constitution of the State re- 
quires of the elector that he shall have, " within two 
years next before the election, paid a county tax which 
shall have been assessed at least six months before the 
election." 

Involving, therefore, as they do, the right of the citi- 
zen to have a voice in making the laws under which he 
lives, the Legislature has carefully and jealously guarded 
the making, the alterations, and the custody of the assess- 
ment lists. 

How carefully this has beer! done will appear from the 
laws applying to the persons who are clothed with any 
authority in respect to them. 
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Assessors. — These lists are made by an assessor who is 
elected by the people ; he must be a freeholder in and an 
inhabitant of his election district (Code, p. 112, §§ 1-3), 
must not be a Levy Court commissioner, county treas- 
urer, trustee of the poor, inspector, coroner, sheriff, mem- 
ber of the Legislature (Code, p. 82, § 20). Before enter- 
ing upon his. duties he is sworn by the Levy Court to 
make the assessment " fairly and impartially " (Code, p. 
81, § 19). 

It is his sworn duty to canvass his district, and fairly 
assess all taxable property and every taxable person, and 
to complete the assessment by the first day of January in 
each year (Code, p. 81, § 16). 

Within ten days thereafter he must post in at least 
five of the most public places in his district an alphabet- 
ical list of the persons assessed, and at the same time, 
place and manner, giving notice that he will attend at the 
place of holding the general election in his district on a 
day named and such other days as may be necessary, 
from ten o'clock A. M. to five o'clock P. M., to correct 
errors and assess the names of any persons omitted (Del. 
Laws, vol. 16, p. 304, § 2). 

At such times additions can be made on the affidavit 
of a respectable freeholder of the county, made before 
the assessor only, upon his appearance with the taxable, 
setting forth the identity, age, and residence of the omit- 
ted taxable, which affidavit the assessor shall return to 
the clerk of the peace (Del. Laws, vol. 16, p. 305, § 3). 
Such name, so vouched for, the assessor must put on list 
under penalty of from one hundred dollars to five hun- 
dred dollars. (Del. Laws, vol. 16, p. 305, § 4). 

Any person who shall procure or cause to be put on 
the assessment list any name not entitled to be assessed, 
or a fictitious or fraudulent name, shall be guilty of mis- 
demeanor, and fined from one hundred to five hundred 
dollars. (Del. Laws, vol. 16, p. 306, § 7.) 
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The assessor must return the assessment list so cor- 
rected by him to the Levy Court on the first Tuesday of 
February each year (Code, p. 81, § 17), under his cer- 
tificates (Code, p. 85, §§ 3, 4), which are then to be kept 
by the clerk of the peace, who is the custodian of books 
and papers of court. (Code, p. 75, § 24.) 

Clerk of the Peace. — After the assessment lists have 
been so returned to the Levy Court, and it has made the 
corrections and additions thereto which it deems just and 
proper, the clerk of the peace shall on or before the 20th 
day of February each year post in five of the most pub- 
lic places of each election district copies of the assess- 
ment with such corrections and additions, with notice of 
the day of holding Court of Appeals, which is the first 
Tuesday in March. (Code, p. 76, § 27.) On or before 
the first Tuesday of April in each year he also transcribes 
duplicates of the assessment lists for the collectors, and 
certifies to the correctness of the same. (Code, p. 64, 

§18.) 

It is expressly provided that " if the clerk of the peace 
shall neglect to place on the collector's duplicate for any 
hundred any name which may have been on the asses- 
sor's list for said hundred, delivered by the assessor to the 
clerk of the peace, he shall forfeit and pay to the person 
whose name shall have been so omitted the sum of ten 
dollars. (Del. Laws, vol. 16, p. 306, § 6.) 

Levy Court — Under the amended Code of 1874 and 
subsequent statutes, from the first Tuesday in February 
until the last day of March, the assessments are in the 
custody of the Levy Court for corrections and additions 
and transfers in pursuance of law. 

At the February meeting the Levy Court may " exam- 
ine, correct, and add to the assessments returned by the 
assessors." (Code, p. 62, § 9.) 

At the March session they, upon their own examina- 
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tion, or upon appeal, have the power " to increase or 
diminish any assessment and to make additions to and 
corrections of the assessment list." (Code, p. 62, § 12.) 

The Levy Court can only add to the list the names of 
persons who shall appear before them in open court per- 
sonally with " some respectable freeholder " as a voucher, 
who shall make the affidavit required by law, and even 
when so vouched for he may be rejected, as the Levy 
Court is expressly clothed with authority to judge of and 
to reject the oath. (Vol. 16, p. 306, § 6.) 

Nowhere in the code or in the subsequent statutes now 
in force is the authority directly given to the Levy Court 
to strike from the assessment list the name of a person 
duly returned therein by the assessor. Nor is any method 
designated by which such steps may be effected. 

If such power exists, it must be implied from the use 
of the word "legally" in the Act of April 9, 1873, 
amended by Act of April 8, 1881. (Vol. 16, p. 306, § 6.) 

1. Such an implication is in the teeth of the legislation 
of the hundred years of our existence. 

The first legislation on this point in our printed laws 
is the Act of February 9, 1796, where it is provided that 
"the commissioners of the Levy Court and Court of 
Appeals may, at their discretion, order any person's name 
to be struck off the levy list, that shall request it." (Vol. 
2, p. 1262, § 32.) 

This exact language is re-enacted in Act of January 19, 
1797. (Vol. 2, p. 1329, § 8.) 

The Act of February 4, 1825, which repealed most 
of the Act of January 19, 1797, left section 8 still in 
force, and it remained so until the Code of 1829 was 
compiled by Judge Hall. In this Code, section 8 of the 
Act of January 19, 1797, is published with the power to 
strike off names omitted. (Code 1829, p. 390, § 8.) 

Under the Code of 1852 the Levy Court had authority 
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to strike from the assessment Jist, also from the collect- 
or's duplicate, the names of delinquents returned by the 
collector of taxes under oath, who were dead or had re- 
moved from the State; all others were to be entered on 
the collector's duplicate for the succeeding year. (Code 
1852, p. 15, § 21 ; Code 1874, p. 65, § 21.) 

By the Act of April 9, 1873, the Levy Court was ab- 
solutely prohibited from striking from the list returned 
to them the name of any person appearing thereon (vol. 
14, p. 306, § 6), and the law so continued until the amend- 
ment of April 8, 1881, which added the word " legally," 
and made the section "any person legally appearing 
thereon," instead of " any person appearing thereon." 

So that from the formation of our government there 
has been given to the Levy Court no express authority 
to strike a name from the assessment list returned by the 
assessor, except at the request of the person assessed, or 
on the sworn return of the collector showing delinquents, 
then in all cases the manner is specifically prescribed and 
set forth in the statutes. Nothing is left to implication 
but the duty and power of the Levy Court is explicitly 
limited and defined. 

In the face of such circumspection on the part of the 
Legislature in limiting the power of striking names fj om 
the list, it would be an immeasurable stretch, even of the 
imagination, to construe the word "legally" in the 
Amendment of 1881, as conferring on the Levy Court 
such extraordinary power. 

2. The Act of April 8, 1881, on its face negatives the 
implication of such a grant of power to the Levy Court. 

The striking of the name of an elector from the assess- 
ment list is as important an exercise of power as adding 
a name thereto, and the Legislature would naturally be as 
explicit in the one case as in the other. 

By section 6 of the Act (vol. 16, p. 306), where a 
20 
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name is to be added to the list by the Levy Court, the 
applicant must appear personally in open court with his 
freehold voucher. The voucher must be sworn before 
the clerk of the peace only, and then it is " lawful for 
the Levy Court to propound to the affiant such questions 
as they may deem proper concerning his knowledge of 
the applicant, and if he should refuse to answer they 
may reject the said oath or affirmation, and further that 
the Levy Court shall be the judges of the respectability 
of the affiant and may reject the affidavit or affirmation 
of any person on that ground." Here the authority to 
judge is expressly conferred and the methods and means 
of using that great power are specifically provided and 
prescribed. 

Yet under the contention of the respondents, the more 
dangerous power to strike names from the assessment 
list is conferred by the use of the word " legally " ap- 
pearing thereon, without any express judicial authority, 
without any limitation of that power, and without any 
means by which it could be carried into execution, so 
that you must not only imply the power to strike off, 
but also the authority to judge, and all the means neces- 
sary to carry the same into effect. 

purely the absence of any express grant and provisions 
for striking off names, in the same section where the 
power to add names is so fully conferred in detail, is a 
violent presumption against any such intent on the part 
of the Legislature. 

Again, by same section 6 the Levy Court is expressly 
clothed with judicial power as to adding names to the 
list. They may refuse to add the name of a person so 
claiming, and if they err they cannot be punished for the 
exercise of that judicial power. 

They are not clothed with such express judicial power 
in tHe claimed authority to strike off names, and if, in 
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the exercise of their best judgment, they should strike 
off a name wrongfully they are guilty of a misdemeanor 
and punishable by a fine of one hundred to five hundred 
dollars. 

We therefore would have the anomaly of an implied ju- 
dicial power in the Levy Court to strike off names in their 
discretion, and yet incriminate and punish them if they 
make a mistake even in the use of their best judgment. 

3. But an unanswerable argument against the implica- 
tion of such a grant is found in the nature of the power 
claimed. If it exist at all it may be exercised by the 
Levy Court in their discretion up to and including the 
last day of March when Jhe lists are finished and may 
not be altered or corrected in any respect; even in 
the last hour of the last day names may be stricken off 
as many and in such manner as the Levy Court may 
choose. Persons so stricken off would have no remedy 
and no redress ; their names cannot be restored to the 
lists because it is then finally settled and the guilt of a 
misdemeanor and a fine of five hundred dollars awaits 
any one who shall add to or take from the list as so 
finally settled (Code, p. 63, §§ 14-16). Under the con- 
tention of the respondents the Levy Court would be act- 
ing judicially and could not be punished for any error. 

Here you would have a citizen deprived of his most 
cherished right, by implication of law, and left absolutely 
without remedy or redress. 

A startling consequence of such a construction of the 
use of the word " legally " in said section 6 would be that 
it practically annuls all thd provisions of law for a fair 
and just assessment. What use is it for the assessor to 
canvass his district, faithfully assess all persons liable, to 
put his lists in five of the most public places in his dis- 
trict, to sit at the place of holding general elections for 
the correction and additions to his list, to return^the 
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same to the Levy Court for correction and addition, for 
the clerk of the peace to post the lists so corrected, and 
for persons to appear both before assessor and Levy 
Court and have lists corrected, if on the last day of 
. March the Levy Court in its sovereign discretion may 
strike from the lists such names as it may please? 
With this power the whole fabric tumbles, and the legis- 
lature in a moment of " idiotic simplicity " has wiped 
out the whole assessment system with its machinery and 
guards for the protection of the citizen. Such a conten- 
tion is so monstrous that 1 can think of no language so 
fitted to designate such construction of the word "legal" 
as that it is merely a clinging to the bark and perpetrat- 
ing a huge legal quibble and opening a veritable Pan- 
dora box of evil to the people. Certainly it has no savor 
of equity, and is in strictness purely technical. 

4. If the word " legally" has any significance at all it 
relates only to such persons as the sworn returns of the 
collectors show are delinquents, — whom the Act of April 
10, 1873 (vol. 14, p. 346, § 1), says " shall be dropped 
from the assessment list by the Levy Court and shall not 
be placed therein again for a period of twelve months 
after the date of such allowance." In that view it has 
no significance whatever since the repeal of sections 9 
and 10 of the Act of April 9, 1873, by Act of May 13, 
1891 (vol. 19, p. 78, § 1), which abolishes the delinquent 
list, and under the Five Commissioners Act (vol. 19, p. 
63, § 8), all poll tax not paid by the first day of May 
next following the issue of the duplicates will be extin- 
guished. 

It must be borne in mind that the Levy Court is of 
limited jurisdiction, created by the Legislature ; it has no 
judicial functions or authority except such as are ex- 
pressly conferred, or necessarily implied. 

In this view, what possible reason can be found for 
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clothing the Levy Court with such dangerous and unlim- 
ited power, dangerous in the hands of the purest and 
best, and in the hands of designing and corrupt men 
simply subversive of our dearest rights. 

W. C. Spruance, for six of the defendants constitut- 
ing a majority of the Levy Court of New Castle County: 

This cause is heard upon bill and answer without rep- 
lication or testimony. 

If the plaintiff instead of replying to the defendant's 
answer sets down his case for hearing on bill and answer, 
the defendant is at liberty to read his answer as evidence 
in his favor in his own case, and the decree is made on 
the assumption that all the facts stated by the defendant 
are true. 1 Smith, Ch. Pr. 339; 2 Dan. Ch. Pr. p. 998. 

We have thus eliminated from this case all disputed 
questions of fact and all allegations in the bill relative to 
the conduct of the Levy Court in the past, and all fraud- 
ulent purpose as to the future exercise of the powers 
claimed. 

All fraudulent or unfair intent is denied in the answer, 
and must be accepted as true. Neither fraud nor care- 
lessness in their proposed future actions can be pre- 
sumed. 

The only question before the court is whether it will 
enjoin the defendants from the careful, conscientious, and 
faithful exercise of the powers which we claim legally 
belong to them ; and which we claim it is their duty to 
exercise. 

Nor have we anything to do with any of the allega- 
tions in the bill in reference to the putting of names 
upon the assessment list, since the answer not merely de- 
nies any irregularity in that regard in the past, but 
declares the purpose to put no names upon the assess- 
ment list except in accordance with the plain directions 
of the statute, as to which there is no contention. 
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It should also be understood that the defendants do 
not claim for the Levy Court the right to make any 
change in the assessment lists made in former years as 
they stand in the court. 

The question presented to your honor now is solely 
in reference to the rights of the Levy Court in respect to 
annual assessment lists returned this present year and 
which alone are during the months of February and 
March before the Levy Court for examination and cor- 
rection. 

But little light is thrown upon the subject by the ex- 
amination of colonial statutes or later statutes down to 
the Code of 1852. 

Section 32 of the Act of 1796 (2 Del. Laws, p. 1262), 
which declares that every freeman above the age of 
twenty-one shall be rated for a poll tax, and declares that 
the Levy Court commissioners " may at their discretion 
order any person's name to be struck from the levy list 
that shall request it," clearly means no more than this : 
That a person too poor to pay a poll tax might apply to 
the Levy Court to have his name stricken from the list 
so that he might thereafter live, as he might sue in this 
court upon proper application in forma pauperis. 

This provision of the law, however, furnishes no light 
upon the questions now in controversy. 

The statutes in force for many years down to the Act 
of April 9, 1873, have a most important bearing upon 
the subject now under consideration. 

Down to the time of the passage of this Act it was, so 
far as I can learn, never questioned that the Levy Court, 
not merely by virtue of its general powers, but by ex- 
press statutory provisions, had full power, not merely 
upon appeal, but upon their own examination, to correct 
and make additions to the assessment lists as returned by 
the assessors both in respect to persons and property. 



1892. Biggs v. Buckingham. 811 

Argument for defendants. 

I was myself counsel for the Levy Court of New Cas- 
tle County from 1859 for about ten or eleven years, and 
I never heard the right of the Levy Court in this regard 
questioned ; and I believe it to be true that during that 
time the Levy Court habitually exercised the right and 
duty not merely to add to said lists the names of such 
persons as had been improperly omitted, but to strike 
from the lists the names not properly appearing thereon, 
as for example, names duplicated on said lists ; names 
which already stood upon the lists in former years as set- 
tled and then remaining in the Levy Court, and all ficti- 
tious names, and names of persons not resident in the 
hundred for which they were returned. 

The following are some of the statutory provisions 
upon this subject found in the Eevised Codes of 1852 
and 1874. 

Chapter 8, section 9. — " At the same meeting (Febru- 
ary) they may examine, correct, and add to the assess- 
ments returned by the assessors. ..." 

Section 12. "They shall have power, either upon their 
own examination or upon appeal, to increase or diminish 
«any assessment, and to make additions to and corrections 
of the assessment lists ; to call before them any person 
whose name ought to be on the assessment lists, and who 
was omitted by the assessor or by the court at its former 
meetings, and to fix the poll assessment and make a val- 
uation of property of said persons. . . ." 

Section 13. " The said Levy Court shall have power 
to arrange all the assessments according to right and jus- 
tice." 

Section 14. " An assessment list shall not be liable to 
be called in question elsewhere than in the Levy Court, 
and the same, as it shall stand in said court, shall be ab- 
solutely conclusive." 

Section 16. " If any person shall fraudulently add to 
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or take from the said assessments as finally settled by the 
Levy Court, he shall be deemed guilty of a misde- 
meanor. . . ." 

Chapter 9, section 27. " After the Levy Court shall 
have examined the returns made by the assessors and 
made the corrections and additions thereto which they 
deemed just and proper, he (the clerk of the peace) shall 
make, and on or before the twentieth day of February, 
in each year set up ... an alphabetical list of the 
names of persons with their respective assessments taken 
from the assessment list of such hundred or election dis- 
trict as the same shall stand after such corrections and 
additions with notice of the day of holding the court of 
appeal. . . ." 

Chapter 11, section 4. " The return of the assessors in 
the different hundreds in the State with such corrections 
as the Levy Court shall make, shall be a part of the as- 
sessment list of said hundred, and shall be conclusive." 

Under these provisions of law as they existed prior to 
the Act of 1873, the right of the Levy Court to strike 
from the lists returned by the assessors fictitious names, 
duplicated names, names of persons already assessed,, 
names of persons not resident in the hundred or district, 
was unquestioned and unquestionable. 

The right thus given to the Levy Court was not merely 
to correct errors in names, but to make additions to and 
corrections of the assessment lists. 

It may be fairly inferred from the provisions found in 
the Act of 1873 that it had theretofore been the habit of 
the Levy Court to exercise the powers which we now 
claim it had the right to, both as to the adding of names 
and the taking of names from the assessment lists as re- 
turned by the assessors, since we find by an examination 
of the Act of 1873 that its provisions were in a large 
degree directed to the defining and curtailing the powers 
of the Levy Court in this regard. 
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This Act prescribed with greater precision the duty of 
assessors in making assessments, provided a penalty for 
his refusal or omission to place upon the assessment the 
name of any person personally appearing before him and 
vouched for as prescribed by the Act, and for his know- 
ingly placing on the list any fictitious name, or the name 
of a person not at the time resident of the hundred or 
district, forbade the assessors and Levy Court to place 
upon the assessment the name of any person, who having 
failed to pay the tax assessed against him for the preced- 
ing year, had been returned and allowed as delinquent, 
until the expiration of twelve months from such allow- 
ance as delinquent. 

Section 6 prohibited the Levy Court from taking from 
the assessment list returned by any assessor the name of 
any person appearing thereon, and forbade them to add 
to any assessment list so returned the name of any person 
except upon his personal appearance and proof as re- 
quired by the Act, transfers excepted. 

This section curtailed the powers of the Levy Court 
materially ; and while it might be contended that it did 
not prohibit the removal of fictitious names which would 
not be the names of persons, it might have been danger- 
ous for them to strike off any name, even though ficti- 
tious, appearing upon the lists returned by the assessors. 

Whatever may have been the purpose of this provision 
it became in its operation an invitation to assessors for 
partisan purposes to pad the lists with fictitious names, 
duplicated names, names of nonresidents, and names of 
persons already assessed ; and it is notorious that during 
the period that this provision was in force this invitation 
to fraud was freely accepted by unscrupulous assessors. 

This evil was to a great degree remedied by the Act 
of April 8, 1881 (16 Del. Laws, 302), which among other 
amendments of the Act of 1873 struck out all after the 
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word " that " in the first line of section 6 and before the 
word " provided " in the tenth line of said section, and 
inserted in lieu thereof, among other things, the follow- 
ing : " It shall not be lawful for the Levy Court in 
either of the counties of this State, or any member there- 
of, to take from the assessment returned to the said Levy 
Court by any assessor, the name of any person legally 
appearing thereon ; " and prescribed the mode by which 
the Leyy Court might add to any assessment returned as 
aforesaid the name of any person. 

The question now before the court is : What was the 
effect of the Act of 1881 in striking out the prohibition 
against taking from said lists " the name of any person 
appearing thereon" and the substitution of a provision 
which merely prohibited them from taking from said list 
" the name of any person legally appearing thereon ?" 

What names could and what could not legally appear 
upon a list returned by an assessor in a year as this is of 
an annual assessment ? 

The classes of persons whom the assessor should or 
could place upon his annual assessment list for poll taxes 
were defined and prescribed by chapter 11, section 3, of 
the Revised Code, and were and are as follows : " (1) 
Those who have arrived at twenty-one years of age since 
the preceding assessment ; (2) those who have come to 
reside in the hundred or district ; and (3) those who have 
been omitted from prior assessment. 

This provision of the law has by no subsequent legis- 
lation either been repealed or altered in any manner. 

The names of persons other than those to be found in 
one of these classes could not legally appear upon an as- 
sessor's annual list. 

The methods by which the assessors should proceed in 
reference to these classes of persons have been by subse- 
quent legislation changed and defined, and penalties pre- 
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scribed for violation of duty by the assessor, but these 
classes have always remained the same. 

None of the provisions of law to which I have referred, 
namely, Rev. Code, chap. 8, §§ 9, 12, 13, 14, 16; chap. 9, 
§ 27 ; chap. 11, § 4, conferring express power upon the 
Levy Court, either upon their own examination or appeal 
to make additions to and corrections of assessment lists 
returned by the assessors, — have been repealed by subse- 
quent legislation, and they stand in full force to^lay, ex- 
cept so far as those powers may have been modified by 
subsequent legislation. 

And it is incumbent upon our opponents to show by 
what statutes and to what degree the powers enjoyed by 
the Levy Court under the above-mentioned provisions of 
the Revised Code have been modified or qualified. 

The restrictions of the Act of 1873 upon the power of 
the Levy Court as to the adding of names remains sub- 
stantially the same under the Act of 1881, but the sub- 
stitution for the prohibition against taking from said lists 
the name of any person appearing thereon in the Act of 
1873 of the prohibition against taking from said lists the 
name of any person legally appearing thereon, has re- 
sulted in an enlargement of the powers of the Levy Court 
and a restoration to them of the powers which they en- 
joyed.in this regard under the before-mentioned provis- 
ions of the Revised Code. 

Before the Act of 1873, under the express and implied 
powers of the Levy Court then existing, they certainly 
had no right to take from the lists returned by the assess- 
ors " the name of any person legally appearing thereon," 
and if they had done so it would have been an illegal act 
and in violation of their oaths of office, although there 
was no express penalty for their so doing. 

The Amendment of 1881, while it expressly forbids 
the taking from the lists " the name of any person legally 
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appearing thereon," and prescribes a penalty for so doing, 
does not make the Act more illegal that it would have 
been nnder the Acts in force prior to the Act of 1873. 

The limiting of the prohibition to " the name of any 
person legally appearing thereon " implies that they should 
thereafter have the right to take from said lists the name 
of any person not legally appearing thereon; and if 
there were no other provisions of law which expressly or 
impliedly gave this power to the Levy Court, the Amend- 
ment of 1881 by fair implication conferred this power 
upon the Levy Court. 

But the Act of 1881 did more; it took away the modi- 
fications under the Act of 1873 of the powers of the 
Levy Court in respect to the taking off of names under 
prior and unrepealed statutes, and all such statutes there- 
after were in full force and effect in that regard. 

If we are right in- the contention that the Levy Court, 
under the statutes in force prior to 1873, had the right 
to take from the lists as returned by . the assessors the 
names of persons not legally appearing thereon, they 
have now that right by virtue of the Act of 1881 under 
the statutes in force prior to 1873. 

It is not to be presumed that the Legislature made the 
Amendment of 1881 without any intention whatever. 
It is manifest that they intended to make a change in the 
unqualified prohibition in the Act of 1873 which forbade 
the Levy Court to take from said lists the name of any 
person appearing thereon. 

If such was not the intention of the Amendment of 
1881, what was its intention? Why was there any 
change made in the Act of 1873 in this regard ? 

Manifestly the Legislature considered that the prohibi- 
tion against taking off the name of any person appearing 
thereon was too broad and was dangerous in its effects, 
and that the prohibition should be made in respect only 
to taking off names not legally appearing thereon. 



1892. Biggs v. Buckingham. 317 

Argument for defendant*. 

It is a rule of construction that a statute must be con- 
strued so as to give effect to the intention of the Legisla- 
ture. If the contention of our opponents is to be sus- 
tained, then we must conclude that the Legislature in this 
regard made no change whatever in the law, and that 
what they did was without any intention whatever. 

It is claimed that the only class of names to which this 
provision of the Act of 1881 applies is to persons re- 
turned as delinquents who by the 9th section of the Act 
of 1873 were forbidden to be placed upon the assessment 
list for twelve months after the time of their allowance 
as delinquents ; but the same Act by forbidding the plac- 
ing upon the assessment list of sundry other classes of 
persons, and prescribing penalties for so doing, make it 
equally illegal to place such persons upon the lists ; as 
for example said Act forbids under penalty the assessor 
to place upon the list the name of any poll taxable unless 
the assessor shall be satisfied from personal knowledge 
that such person is of lawful age and honafide resident 
in the hundred or district, except such as shall personally 
appear before him and prove in the manner prescribed 
' by the Act that he is entitled to be placed thereon. 

Section 3 forbids him under penalty to place upon the 
list any fictitious name or the name of any person not at 
the time a resident of his hundred or district. 

Section 7 forbids any person under a penalty to cause 
to be placed upon the list of any hundred or district the 
name of a person not entitled to be assessed in said hun- 
dred or district, or any fictitious or fraudulent name. 

The placing upon the list of any name by either of 
these provisions forbidden to be placed upon the list was 
equally illegal as the placing thereon of delinquents men- 
tioned in section 9 of the Act. But section 9 of said Act 
was repealed by the Act of 1891 and there is now left 
according to the contention of our opponents nothing 
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upon which the Amendment of 1881 can now operate, 
and that as the law now stands all names which may ap- 
pear upon said lists whether they be of persons already 
assessed, of persons who do not live in the hundred or 
district, of persons appearing many times on said list, or 
of wholly fictitious persons, appear on said list legally, 
and cannot by any power be removed therefrom. 

The Act of 1881 was not, as is contended on behalf of 
the complainant, a restrictive Act, but strictly construed 
it was an enlarging Act. The Act of 1873 forbade the 
taking off of any names appearing thereon. The 
Amendment of 1881 was in effect an Enlarging Act in 
that it diminished the prohibition and made it applicable 
only to those legally appearing thereon. 

The provision of section 6 of the Act of 1873 which 
was not in express terms repealed or changed by the 
Amendment of 1881 which prescribes a penalty for the 
clerk of the peace neglecting " to place on the collector's 
duplicate for any hundred any name which may have 
been on the assessor's list of said hundred, delivered by 
the assessor to the clerk of the peace," is claimed by our 
opponents as proving conclusively that the Levy Court ' 
do not possess the power to remove any names from said 
list however illegally placed thereon. 

They admit of course that while section 9 of said Act 
stood, the clerk of the peace had no right to place upon 
the collector's duplicate any name which had been al- 
lowed as delinquent, although such name may have been 
on the assessor's list ; but the language of this recited 
provision, read literally, absolutely forbids the clerk of 
the peace to neglect placing on the collector's duplicate 
any name which may have been on the assessor's list, and 
makes in terms no exception whatever. But of course 
no such cast-iron construction should have been given to 
this provision and certainly not since the Amendment of 
1881. 
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This provision of the Act of 1873 may in one sense be 
said to have there a proper place and meaning, as that 
Act forbade the Levy Court in the exercise of their su- 
pervisory power over the list or otherwise taking from 
the list the name of any person appearing thereon ; but 
when that provision is found remaining as a part of sec- 
tion 6 as amended in 1881, it must be read and construed 
in reference to the main purpose of the amendment and 
the general scope and purpose of the Act as amended, 
which was so far as related to the taking of names from 
the list to prohibit only the taking off of names legally 
appearing thereon. If not so construed this provision as 
to the clerk of the peace would defeat the very object 
and purpose of the amendment, but this cannot be al- 
lowed. 

We must by the proper rules of construction make, if 
we can, the whole Act harmonious and consistent and not 
defeat its plain and main purpose by a minor provision 
which read literally may appear inconsistent. 

If this provision is to be taken literally, from the pas- 
sage of the Act of 1873 to the passage of the Act of 
1891, it was the duty of the clerk of the peace to put 
upon the collector's duplicate names found upon the list 
returned by the assessors, which within twelve months 
had been allowed as delinquents. If taken literally the 
clerk of the peace would have been obliged to put on the 
duplicate names which by a third party, and without the 
knowledge of the assessor, might have been illegally 
added to it after its completion by him and before its 
return to the Levy Court, and thus defeat the action of 
the Levy Court, however wisely and legally exercised in 
taking from said lists names not legally appearing 
thereon. 

It is contended, on the other side, that the effect of 
the Acts of 1873 and 1881 in adding any safeguards in 
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the putting on of names by assessors, and the Levy 
Court, implies a denial of the right of taking off. It 
appears to us that the inference to be drawn from these 
provisions is an intention to secure true lists, which would 
be impossible if there is nowhere the power to take off 
names which are false or fraudulent. 

The Levy Court is a governing body of limited juris- 
diction and has only such powers as are either conferred 
expressly or arising by proper and necessary implication 
from other powers expressly conferred, or from the con- 
stitution and the purposes for which the body was cre- 
ated ; but within their legitimate bounds in the honest 
and faithful exercise of the powers which the law has 
conferred upon them they have a discretion which can- 
not be interfered with or enjoined by this court. 

The answer declares that it is the purpose of the de- 
fendants to exercise the power and discretion which law- 
fully belongs to them fairly and impartially, and we must 
take this to be true. 

In purging the lists of names not lawfully appearing 
thereon, not only would the Levy Court be exercising 
the powers which the law confers upon them, but there 
would be no serious difficulty in so doing. 

Although not learned in the law we may presume that 
the average Levy Court commissioner has as much intel- 
ligence and capacity for reaching a just conclusion as the 
average referee or juryman. And it is upon the deter- 
mination of juries that we depend for the settlement of 
the most ordinary as well as the most difficult questions 
of fact in controversy between the citizen and the State, 
as well as between citizen and citizen. 

In the exercise of their power and duty " either on 
examination or on appeal " to correct the assessment lists 
the law has clothed them with full powers. They may 
summon before them and examine under oath the assess- 
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ore or any other persons. The assessor when so exam- 
ined cannot plead ignorance. 

By the Act of 1873 as amended by the Act of 1881, 
the assessor is not allowed to place on his list any person 
for poll tax only except such as he shall be satisfied from 
personal knowledge is of lawful age and is a bona fide 
resident of the hundred or district, except such as apply 
in person, and furnish proof of their identity, age, and 
residence by affidavit in writing, which affidavit is to be 
returned with his list. 

If a name appears upon the assessment lists which is 
claimed to be fictitious, the assessor can be called upon 
to indicate the place of his residence, or if it was placed 
upon the list upon personal appearance and affidavit, the 
affidavit and voucher can be produced and the voucher 
himself summoned before the court. And by this and 
similar methods the Levy Court may proceed speedily 
and with certainty to ascertain whether any and what 
names do not legally appear upon said lists. 

It would be difficult to exaggerate the inconvenience 
and danger which must arise if this power is denied to 
the Levy Court. 

Our opponents tender themselves ready to join us in 
purging these lists if, as is claimed, some of them are 
padded with unlawful names. 

We are glad to accept their offer of co-operation and 
ask them how they propose to purge these lists if the 
Levy Court cannot do it as we propose. To this inquiry 
we have no answer. We knoM| no other method; if the 
Levy Court cannot take off fictitious and fraudulent 
names, duplicated names, names of persons not entitled 
to be thereon, we do not know and our opponents have 
not told us, how this may be done. 

The collector upon whose duplicate must go all ficti- 
tious names and duplicated names, if the claim of our 
21 
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opponents is correct, may, as has been decided by the 
courts of this State, not require the personal appearance 
and payment by the alleged taxable, but he may in his 
discretion hand over to any person who will produce the 
money regular receipts for the taxes of all such fictitious 
or fraudulent names. 

If these names not lawfully appearing upon these lists 
cannot be removed therefrom by the Levy Court the 
most hopeless confusion and uncertainty must ensue in 
laying the taxes for the coming year and for the years to 
follow until the next general assessment. But of vastly 
more importance is the consequence sure to follow of 
frauds against the right of suffrage. 

Of what consequence is it that every man lawfully en- 
titled to vote shall vote if a sufficient number of those 
not entitled to vote shall be allowed to vote and thus 
overcome the will of the lawful electors ? 

" We call the attention of the court to the fact that 
both the prayer for injunction and the restraining order 
issued in this cause calls upon the defendants to refrain 
not merely from taking from the lists returned by the 
assessors any name lawfully appearing thereon in accord- 
ance with the provisions of the Act of 1881, but in ac- 
cordance with the repealed provision of the Act of 1873 
restrains the defendants from taking from said lists any 
name whatever appearing thereon, which is not now and 
has not been since the Act of 1881 in accordance with 
the laws of this State." 

The thirteenth paragraph of the answer denies the 
right of the complainant to bring or maintain this suit 
as a citizen taxable and resident of New Castle County, 
as clerk of the peace, clerk of the Levy Court, or in any 
of said capacities, either in his own behalf or in behalf 
of other taxables, citizens of said county. 

" Where, however, the bill is filed on behalf of private 
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citizens to restrain a public nuisance, they must show 
some special and peculiar injury sustained by themselves, 
independent of and distinct from the common and gen- 
eral injury shared by the public alike, in default of which 
equity will not interfere." High, Inj. § 755. 

" Where the act which it is sought to enjoin is one 
which affects the interest of the public at large, proceed- 
ings for an injunction are usually brought, both in Eng- 
land and in the United States, in the name of the people, 
or of the attorney-general at the instance of a relator." 
High, Inj. § 747; Baines v. Baker, Ambl. 158. 

This was a bill for an injunction to stay building a 
hospital for people infected with the small-pox in cold 
bath fields very near the homes of several tenants of the 
plaintiffs. The lord chancellor says : " Bills of this sort 
are founded on being a nuisance at common law. If a 
public nuisance, it should be on information in the name 
of the attorney-general, and it would be for his consider- 
ation whether he should file such an information or not." 
In conclusion the lord chancellor says : " I am of the 
opinion I should not be justified in granting the injunc- 
tion which is now prayed, and therefore must deny the 
motion." 

In Crowder v. Tinkler, 19 Ves. Jr. 622, the court says : 
" Upon the question of jurisdiction, if the subject was 
represented as a mere public nuisance, I could not inter- 
fere in this case, as the attorney-general is not a party ; 
and, if he was a party, upon the dicta, unless it was clearly 
a public nuisance, generally, the court would not inter- 
pose by injunction, until it had been tried at law." Dawis 
v. New York, 14 K Y. 526, 67 Am. Dec. 186; People 
v. Vanderbilt, 28 N. Y. 397, 84 Am. Dec. 351. 

Putnam v. Valentine, 5 Ohio, 187, was a bill brought 
for injunction by the surveyors of a public road to pre- 
vent obstructing the same. Held, by the court, that suits 
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to prevent the infraction of rights purely public are gen- 
erally brought and conducted in the name of the State, 
or the officer entrusted with the conduct of public suits. 

And again, the individual complainant has no such inter- 
est or connection with the subject of this bill as to entitle 
him as such to the relief prayed for. 

It follows that the injunction asked cannot be granted 
on this application. 

Miller v. Grcmdy, 13 Mich. 540, was a case of a bill for 
injunction by a citizen and taxable against a board of county 
commissioners corresponding, as I understand, with our 
Levy Court, to restrain them from appropriating and 
expending money for the payment of bounties, etc., dur- 
ing the late war. Held, that the complainant in his 
capacity as a citizen and taxable had no right to maintain 
such a suit, and that it should have been brought in the 
name of the attorney-general or the State upon the rela- 
tion of some proper person. Injunction refused. 

I state the decision in this case from my recollection, 
as I have not now the volume before me. 

In all similar cases in this State, of which I have any 
knowledge, the proceeding has been instituted either in 
the name of the State upon the relation, etc., or in the 
name of the attorney-general upon the relation, etc. 

I remember an information filed by me shortly after 
Chancellor Bates came upon the bench in the case of 
John B. Pennington, attorney-general, upon the relation 
of Sharp, Stotsenberg, and others, citizens and taxpayers, 
etc., against the City Council of Wilmington, to restrain 
them from the expenditure of money and the incurring 
of debt for the purpose of public park lands without 
warrant of law. 

All cases of mandamus and quo warranto relating to 
similar subjects have been brought in like manner. 

If the complainant has a special and particular interest 
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in the subject-matter of the suit over and above the com- 
mon interest of other citizens, taxpayers and voters, he 
may maintain a bill. 

We fail to see that in either of these capacities, or in 
his capacity of clerk of the peace and ex officio clerk of 
the Levy Court, he has any special right, or that he 
is in any special danger. 

Nothing will be required of him except the perform- 
ance of those duties which the law enjoins upon him, and 
the obedience of those orders of the Levy Court which 
he is sworn to obey. 

For these reasons we ask that the bill be dismissed. 

Edward G. Bradford, also on behalf of the six de- 
fendants constituting the majority of the Levy Court : 

This case having been heard on bill and answer, all 
allegations of fact contained in the answer are admitted 
to be true and only such allegations of fact in the bill as 
are not controverted by those in the answer are taken to 
be true ; all the other allegations of fact in the bill being 
taken to be untrue. 

All of the facts, then, which can be considered by the 
chancellor are those set forth in paragraphs 6 and 11 of 
the answer. 

The question thus presented is simply whether this 
court has power and jurisdiction to interfere with the 
action of the Levy Court in striking off of the lists re- 
turned by the assessors fictitious names or other names 
illegally appearing thereon. 

The Levy Court has sole jurisdiction and power in the 
premises and in the absence of fraud on its part there is 
no jurisdiction or power in the Court of Chancery to in- 
terfere with the action of said Levy Court. 

High says : " No principle of equity jurisprudence is 
better established, than that courts of equity will not sit 
in review of the proceedings of subordinate political or 
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municipal tribunals, and that where matters are left to 
the discretion of such bodies the exercise of that discre- 
tion in good faith is conclusive, and will not, in the ab- 
sence of fraud, be disturbed." High, Inj. § 785. 

And again, the same author says : " Equity will not 
interfere by injunction for the purpose of controlling the 
action of public officers constituting inferior quasi judi- 
cial tribunals, such as boards of supervisors, commission- 
ers of highways, and the like, on matters properly per- 
taining to their jurisdiction, nor will it review and 
correct errors in the proceedings of such officers, the 
proper remedy, if any, being at law, by writ of certio- 
rari." High, Inj. § 797. 

In Mooer* v. Smedley, 6 Johns. Ch. 28, 2 L. ed. 43, 
cited in note 8, § 797, of High on Injunctions, Chancellor 
Kent says : " I cannot find by any statute, or precedent, 
or practice, that it belongs to the jurisdiction of chancery 
as a court of equity, to review or control the determina- 
tion of the supervisors in their examination and allow- 
ance of accounts and causing the money to be raised. 
. . . The review and correction of all errors, mis- 
takes, and abuses in the exercise of the powers of subor- 
dinate public jurisdictions and in the official acts of public 
officers belongs to the Supreme Court. ... It has 
always been a matter of legal and never a matter of 
equitable cognizance." 

Under the statutes of the State of Delaware not only 
is the settlement of the assessment lists committed to the 
Levy Court, but the law expressly declares that " an as- 
sessment list shall not be liable to be called in question 
elsewhere than in the Levy Court ; and the same, as it 
shall stand in said court, shall be absolutely conclusive." 
Rev. Code, chap. 8, p. 63, § 14. 

It is therefore clear that the Court of Chancery has 
not the power to interfere with the action of the Levy 



1892. Biggs v. Buckingham. 327 

Argument for defendants. 

Court in matters pertaining to its jurisdiction, such as 
the settlement of the assessment lists, in the absence of 
fraud on the part of the latter body. 

Upon the admitted facts the Levy Court has the right 
to do what it proposes. 

It is the purpose and intention of the Levy Court to 
strike off of the lists returned by the assessors only such 
names as the Levy Court shall on due examination ascer- 
tain to be fictitious or otherwise illegally placed on said 
lists. 

This the Levy Court not only by the general nature 
and purpose of its being, but also by direct statutory au- 
thority, has the right to do. 

The Levy Court is a quasi judicial body with large 
discretionary powers charged with the raising and ex- 
penditure of the county revenue. 

The raising of the revenue involves the making of an 
assessment of polls and property, and the adjustment of 
the tax rate by the Levy Court requires a true and relia- 
ble assessment. 

The assessors primarily in point of time engage in the 
■ work of . assessment and return their lists to the Levy 
Court ; but the process of assessment is not complete un- 
til the assessment lists so returned pass through the Levy 
Court receiving its examination, revision, and correction, 
and the addition by it to the lists of names of such per- 
sons as should have appeared but were omitted therefrom. 

The assessment lists as so settled by the Levy Court by 
the last day of March of the year in which the assessors 
make their returns, are final and conclusive, save as to 
the right of appeal in certain cases not affecting the dis- 
cussion of the present case. 

Upon these lists as so settled the Levy Court adjusts the 
tax rate at such a percentage as will be sufficient to pro- 
duce the requisite amount of public revenue. 
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The proposition advanced by the counsel for the com- 
plainant is virtually that if an assessor places fifty thous- 
and fictitious names, by way of illustration, upon the 
assessment list returned by him to the Levy Court that 
body would be utterly without power to strike these 
names from the list and remedy the fraud. And if the 
Levy Court cannot strike these fraudulent names from 
the lists there is no power in any human tribunal to do so. 

If the contention of the other side be sound our legis- 
lation upon the subject is a reproach to our age and civ- 
ilization. 

And it is confidently submitted that such contention is- 
unwarranted by the law. 

For the purpose of ascertaining the authority of the 
Levy Court to strike off from the lists as returned by the 
assessors fictitious names and other names illegally placed f 
thereon it is highly important to consider the condition 
of the old law, and by old law is meant the law as it ex- 
isted prior to the Act of April 9, 1873. 

Under the old law there could be no reasonable doubt 
of the power of the Levy Court to do what it now pro- 
poses ; and notwithstanding the assertion of the counsel 
for the complainant to the contrary, it was the practice 
of the levy courts of the different counties in settling the 
assessment lists returned to them to strike off names ille- 
gally appearing thereon. 

The law clearly recognized that it was the Levy Court 
and not the assessor that had the final settlement and de- 
termination of the assessment lists. 

The counsel for the complainant have argued the case 
apparently upon the assumption that the assessor is the 
superior of the Levy Court; and that if fraud is to be 
apprehended it is to be looked for on the part of the Levy 
Court rather than the assessor. ' 

The law does not presume that any public officer sworn 
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to fidelity will be derelict in his duty, whether he be an 
assessor or a member of the Levy Court. 

But the Levy Court has higher authority and more 
extensive power than the assessor. 

It is the revisory, corrective, and appellate tribunal 
and performs the final functions of the assessment ma- 
chinery, of which the assessor is but a part. 

Section 4, chap. 11, page 85, Rev. Code, provides that, 
" the return of the assessors in the different hundreds in 
the State with such corrections as the Levy Court shall 
make, shall be a part of the assessment list of said hun- 
dred, and shall be conclusive." 

Section 14, chap. 8, page 63, Rev. Code, provides that, 
" an assessment list shall not be liable to be called in 
question elsewhere than in the Levy Court; and the 
same, as it shall stand in said court, shall be absolutely 
conclusive." 

Section 16, chap. 8, page 63, Rev. Code, provides that, 
" if any person shall fraudulently add to or take from 
the said assessment, as finally settled by the Levy Court, 
he shall be deemed guilty of a misdemeanor, and shall 
be fined five hundred dollars." 

While the assessor is an officer chosen by the people 
and clothed with his appropriate functions, he is never- 
theless in the discharge of those functions, subject to the 
superior power of the Levy Court in the settlement of 
the assessment lists, for the purpose of furnishing a reli- 
able basis for the adjustment of the tax rate. 

The law recognized that the assessor was liable to com- 
mit errors and mistakes, for it provided that before he 
should return his assessment list to the Levy Court he 
should sit " to correct any errors therein, or for the pur- 
pose of assessing persons omitted." Rev. Code, chap. 10, 
p. 81, § 16. 

And this duty of sitting for the correction of errors 
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in his assessment list, or the addition of names thereto, 
is devolved upon the assessor under existing law. Del, 
Laws, chap. 320, p. 304, § 2. 

It has not been contended by the counsel for the com- 
plainant that the assessor, after hanging up his list in the 
month of January, and before making return thereof to 
the Levy Court on the first Tuesday of February of the 
same year, would not have the power to strike therefrom 
any fictitious names, or any other names illegally placed 
thereon. Yet in so doing he would be exercising only 
the power of correcting his list. 

But it is contended that after his list is once returned 
to the Levy Court, it is absolutely final, so far as the 
striking of illegal names therefrom is concerned. 

It is the duty of the assessor to return his assessment 
to the Levy Court on the first Tuesday of February, and 
to attend the Levy Court on that day, on the first Tues- 
day of March, and on such other days as the Levy Court 
may require, under a penalty. Rev. Code, chap. 10, 
p. 81, § 17. 

After the assessor makes his return to the Levy Court 
on the first Tuesday of February, the Levy Court, as the 
revisory, corrective, and superior power, examines, cor- 
rects, and adds to the list as returned by the assessor, and 
in the discharge of that function can require the assist- 
ance of the assessor. Rev. Code, chap. 8, p. 62, § 9. 

And in the month of March the Levy Court, either 
upon its own examination or upon appeal, was expressly 
authorized " to increase or diminish any assessment, and 
to make additions to and corrections of the assessment 
list ; to call before them any person whose name ought 
to be on the assessment list, and who was omitted by the 
assessor or by the court at its former meetings." Rev. 
Code, chap. 8, p. 63, § 12. 

It is a monstrous proposition that the Levy Court, 
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-clothed with this power, had not the right, for the pur- 
pose of settling a true basis for the adjustment of the 
tax rate, to 6trike from the list required to be submitted 
to it for its revision and correction fictitious names and 
other names illegally placed thereon. 

When the assessor makes his return to the Levy Court, 
on the first Tuesday of February, his primary functions 
of assessment cease, and the revisory and corrective func- 
tions of the Levy Court come into play. 

That the Levy Court had the right to strike from the 
lists fictitious and illegal names, resulted from the gen- 
eral scope of the functions of that body, and from the 
power expressly conferred upon it to examine and cor- 
rect the lists. 

The Levy Court was empowered to add names to a list 
perfect in itself so far as it extended, and to correct lists 
in so far as they were imperfect and illegal. 

No one questions the right of the Levy Court, in case 
John Smith was assessed by the assessor as Thomas 
Smith, to strike out the name " Thomas," and insert the 
name " John." Yet this is identically the same in prin- 
ciple with striking from the list a fictitious name. The 
Levy Court had the right to strike out the name 
" Thomas " and insert the name " John," in order that 
there should appear on the assessment list the name of a 
person who should be assessed with and pay a tax. And 
in striking out the name " Thomas," it dropped from the 
list just so much of a name as was fictitious and did not 
represent a person from whom a tax could be collected. 
Upon precisely the same ground it had the right to strike 
out a wholly fictitious name as not representing any tax- 
able. 

To contend that under an express power conferred 
upon the Levy Court to correct the lists as returned by 
the assessor, it is not authorized to strike therefrom ficti- 
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tious names and names of persons illegally placed there- 
on, is manifestly taking too narrow a view of the power 
conferred upon the Levy Court to adjust and settle the 
assessment lists in such manner as to serve as a reliable 
basis for the adjustment of the tax rate. 

Tins will be made further apparent by consideration of 
the functions and limitations upon the power of the as- 
sessor under the law in making an annual assessment, the 
assessment of 1892 being an annual, and not a general, 
assessment. 

Section 2, chap. 11, page 85, Rev. Code, provided that 
the general assessment " shall stand and be acted on for 
four years." 

Section 3 of the same chapter, page 85, Rev. Code, con- 
tains a proviso that " each assessor shall annually assess 
the persons of those liable, who have arrived at twenty- 
one years of age since the preceding assessment, or who 
have come to reside in the hundred, or who have been 
before omitted." 

Thus the power and authority of the assessor in mak- 
ing an annual assessment, aside from property, are strictly 
limited to assessing three classes of persons : (1) persons 
who have arrived at twenty-one years of age since the 
preceding assessment; (2) persons who have come to 
reside in the hundred ; (3) persons who have been before 
omitted. 

The old law therefore as it now remains in force ex- 
cludes and expressly negatives any legal power in the 
assessor to place fictitious names upon his list, for they 
do not represent persons ; or to place upon his list the 
names of any persons who do not reside in the hundred, 
or, under existing law, the assessment district, for they 
have not come to reside in the hundred or assessment 
district ; or to place upon his list the names of any per- 
sons already duly assessed, for such persons have not 
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been omitted ; or to duplicate upon his list any names, 
for the same reason. 

Such being the law the Levy Court under its express 
power of correcting the lists clearly had the right to 
strike therefrom any and all such names, to the end that 
the assessment list as finally settled should furnish a re- 
liable basis of taxation. 

It has not been denied by the counsel for the com- 
plainant that the assessor after completing his assessment 
by the first Tuesday in January and hanging up his list 
within ten days thereafter as required by law, and before 
returning his list on the first Tuesday in February had 
and has the right to correct the names appearing thereon 
and to strike fictitious names therefrom and other names 
illegally appearing thereon. 

Yet this right on the part of the assessor is included 
in his express power " to correct any errors therein or 
for the purpose of assessing persons omitted," as set 
forth in section 16, chapter 10, page 81, Revised Code. 

If, then, the assessor under the power to correct errors 
in his assessment list had and has the right to strike ficti- 
tious names therefrom as well as other names illegally 
appearing thereon, the Levy Court necessarily has equal 
power to strike from the list as returned by the assessor 
on the first Tuesday of February fictitious names and 
other names illegally appearing thereon ; for it is author- 
ized by section 9, and section 12, chapter 8, Revised 
Code, either upon its own examination or upon appeal 
" to make additions to and corrections of the assessment 
list and to call before them any persons whose names 
ought to be on the assessment list and who were omitted 
by the assessor or by the court at its former meetings." 

The power conferred upon the Levy Court over the 
list as returned by the assessor being identical in sub- 
stance and form with the power conferred upon the 
assessor over his own list before returning it to the Levy 
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Court on the first Tuesday in February, there can be no 
justification for a denial to the Levy Court of the author- 
ity to strike from the list fictitious names and other 
names illegally appearing thereon. 

Several statutory enactments passed, during the last 
century which authorized the Levy Court upon the ap- 
plication of the poll taxable to strike his name from the 
list, were referred to by the counsel for the complainant 
in support of their contention; and it was argued by 
them that as that power formerly existed and had since 
been abolished there is now no authority in the Levy 
Court to strike names from the list. But the statutory 
enactments referred to have no conceivable application 
to the present case for the reason that they dealt solely 
with legal assessments of poll taxables who desired to be 
relieved from the payment of a tax, and not illegal 
assessments by way of fictitious names or names unlaw- 
fully appearing on the list. 

Thu6 up to the passage of the Act of April 9, 1873 
(page 82, Revised Code), there could be no question that 
the Levy Court had full authority under its power of 
correction to strike from the assessment list when re- 
turned fictitious names and other names unlawfully ap- 
pearing thereon. 

But by section 6 of the Act of April 9, 1873 (page 83, 
Revised Code), it was provided that " it shall not be law- 
ful for the Levy Court, in either of the counties of this 
State, or any member thereof, to take from the assess- 
ments returned to the said Levy Court by any assessor, 
the name of any person appearing thereon; . . . and 
if the clerk of the peace shall neglect to place on the 
collector's duplicate for any hundred any name which 
may have been on the assessor's list for said hundred, 
delivered by the assessor to the clerk of the peace, he 
shall forfeit and pay to the person whose name shall 
have been so omitted the sum of ten dollars." 
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The Act of April 9, 1873, was a clear legislative recog- 
nition of the right of the Levy Court prior to its enact- 
ment to strike names from the list under its power of 
correction ; otherwise there could have been no necessity 
or reason that the Legislature should declare that the 
Levy Court should not thereafter have that right. 

But section 6 of the Act of April 9, 1873, did unques- 
tionably render it unlawful for the Levy Court or any 
member thereof on behalf of the court to strike from the 
list as returned by the assessor the name of any person 
whether legally or illegally appearing thereon. 

Yet even under the Act of April 9, 1873, the Levy 
Court was not deprived of the power to strike fictitious 
names from the list as returned by the assessor. 

Thus the law remained until the Act of April 8, 1881 
(p. 302, vol. 16, Del. Laws), was passed amending the Act 
of April 9, 1873. Before the passage of the Act of 
1881 it had become evident that the sweeping prohibi- 
tion against the removal of the names of any persons 
from the assessors' lists contained in section 6 of the Act 
of April 9, 1873, was unwise and directly calculated to 
encourage and shield fraud on the part of the assessors 
in making up their lists. 

The Act of April 8, 1881, was passed to correct this 
evil. Among other things it struck out of section 6 of 
the Act of April 9, 1873, the words, "It shall not be 
lawful for the Levy Court, in either of the counties of 
this State, or any member thereof, to take from the as- 
sessment returned to the said Levy Court by any assessor, 
the name of any person appearing thereon ;" and in lieu 
of the words so stricken out were inserted the words, "It 
shall not be lawful for the Levy Court, in either of the 
counties of this State, or any member thereof, to take 
from the assessment returned to the said Levy Court, by 
any assessor, the name of any person legally appearing 
thereon." 



336 Biggs v. Buckingham. March T. 

Argument for defendants. 

The Legislature must be held to have intended to ac- 
complish some result by this change ; and it is inconceiv- 
able that they could have intended anything else in 
making the change than to empower the Levy Conrt to 
exercise the same authority which rightfully belonged to 
it before the Act of April 9, 1873, to strike from the as- 
sessors' list fictitious names and other names unlawfully 
appearing thereon. To argue to the contrary is simply 
to assume that the Legislature stultified itself. 

The proposition of the counsel for the complainant 
that according to the contention of the counsel for the 
defendants, any member of the Levy Court as an indi- 
vidual would have a right to strike from the assessments 
such names illegally appearing thereon is absurd and does 
not merit a serious reply. 

The Legislature, by the Act of 1881, having thus clearly 
authorized the Levy Court in the exercise of its power to 
correct the assessment list to remove names illegally ap- 
pearing thereon, and not having re-enacted the provision 
of the Act of April 9, 1873, relating to the clerk of the 
peace, that provision by a reasonable and indeed neces- 
sary implication was either repealed or modified in such 
manner that the clerk of the peace could only be visited 
with a penalty for omitting from the collector's duplicate 
names appearing on the assessment list as revised, cor- 
rected, and settled by the Levy Court. 

Since the Act of 1881 the Levy Court has possessed 
full power to strike from the assessor's lists all names 
which under the statutes of this State cannot legally ap- 
pear thereon. 

The Act of April 9, 1873, as amended by the Act of 
April 8, 1881, in addition to prohibiting the replacing 
upon the assessment lists of the names of poll taxables 
returned as delinquents within the period of twelve 
months next after their allowance as delinquent, provides 
penalties against the placing of fictitious names upon the 
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assessor's lists or the names of persons not entitled to be 
assessed in the hundred or assessment district, or fraudu- 
lent names. 

There is nothing in the Act of 1881 which by the re- 
motest implication restricts the power of the Levy Court 
in dropping illegal names to only one of the above classes. 

The Act of 1873 as amended by the Act of 1881 is to 
be construed by the provisions contained within its four 
corners and not in accordance with what any individual 
may suppose or understand to have been the purpose of 
the Act. 

The Act of 1873 as amended relates to other subjects 
than the assessment of poll taxables. Section 2 shows 
that it relates to property assessments as well as poll as- 
sessments ; and sections 4 and 7 show that it deals with 
fictitious names and persons nonresident in the hundred 
or assessment district. There is no legitimate process of 
reasoning by which the right of the Levy Court to drop 
names can be restricted to the names of poll taxables re- 
turned as delinquent and placed upon the list within 
twelve months next after their allowance as delinquent/ 

It is inconceivable that the Legislature intended under 
the Act of 1881, when using the words " legally appear- 
ing thereon " generally, that the Levy Court should not 
have the power to strike off precisely the same classes of 
names which under the old law the assessor had no power 
to put on his list, and against the placing of which on the 
list the Act of 1873 as amended in 1881 leveled severe 
penalties. 

The affixing of a penalty to the commission of an act 
renders the act itself unlawful and a nullity. Suth. Stat. 
Const. § 335. 

Therefore not only can the assessor be punished crim- 
inally for the placing of fictitious names on his list and 
the names of persons not entitled to appear thereon but 
22 
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such names so placed thereon are illegally thereon and 
consequently do not legally appear thereon. 

Section 7 of the Act entitled, " An Act in Relation to 
the Levy Court of New Castle County " (p. 58, vol. 19, 
Del. Ipws), commonly known as the Five Commissioners 
Bill, recognizes the power of the Levy Court to finally 
settle and determine the assessment list. Eev. Code, 
chap. 8, p. 63, § 16. 

The monstrous results which would flow from a judi- 
cial construction of the legislation in question in accord- 
ance with the contention on the part of the complainant 
should have great weight in supporting the contention of 
the defendants. 

Upon the contention on the part of the complainant an 
unlimited number of fictitious names might, and as ex- 
perience proves, would, burden and falsify the assessment 
list as finally settled and determined by the Levy Court, 
and would defeat the precise purpose of the whole 
scheme of the making of an assessment list, viz., that it 
should be a true list and furnish a reliable basis for the 
adjustment of the tax rate. 

It would not only produce confusion in the conduct of 
the fiscal concerns of the county by rendering it impos- 
sible for the Levy Court to accurately provide the requi- 
site revenue, but would also inevitably lead to false 
registration of voters and the debauchery of the ballot-box. 

No irreparable injury could result to any one from the 
exercise by the Levy Court of its functions in striking off 
names from the assessment list. 

John IT. Rodney i for the minority of the Levy Court 
defendants. 

The Chancellor. — I have stated above all the material 
portions of the bill of complaint and the two answers 
thereto respectively, so that there may be no mistake or 
uncertainty in respect to the reasons governing me in the 
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conclusion to which I hare arrived or in the decision I 
may make. 

If the recital or analysis of the provision of the bill 
and answers have been unduly long or apparently prolix, 
it is better to err in these respects, than to be wanting in 
a due and careful consideration in respect to the matters 
submitted for my consideration. 

"We are all liable to err, however desirous we may be 
to be right. He is fortunate who after the most careful 
study and consideration is assuredly right and has a con- 
sciousness of duty carefully and conscientiously performed, 
I would that the duty of deciding the questions involved 
in the controversy arising in this case could have been 
imposed upon others, and not upon myself. Not that I 
wish or desire to avoid the discharge of any duty im- 
posed upon me by reason of my official position, but it is 
not unreasonable to have wished that the performance of 
this duty might have devolved upon others abler and 
more competent to perform it than myself. But it was 
said, in the course of the argument, and it may be true, 
that no tribunal is existing in the State for the decision 
of the matters in controversy, other than that of the 
Court of Chancery. I therefore assume the duties of my 
position without fear, favor, reward, or the hope thereof. 

The community constituting the inhabitants of the 
County of New Castle may have allowed itself to have 
been wrought up to a state of excitement and interest, 
unreasonable and unnecessary, but we all must indulge 
the hope that such excitement, if it exists, will pass away, 
and the public mind and public feeling become calm and 
serene when time has given an opportunity for rational 
consideration and calm reflection. 

I 6hall not notice that portion of the bill of complaint 
which states that William P. Biggs is a citizen and taxa- 
ble duly assessed, of the County of New Castle, because 
it does not appear if he is such citizen and taxable that 
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he has been taxed beyond his proportion of the taxes to 
which other citizens and taxables are subject or liable. 
But the complainant shows that he is clerk of the peace 
of the said county and says that the functions, duties, and 
responsibilities of his said office are about to be impaired, 
invaded, and overthrown by the threatened and impend- 
ing action of the said Levy Court commissioners in un- 
lawfully altering and reducing the number of names 
upon the assessment list so that it would be morally and 
legally unjust and improper for the said clerk of the 
peace to join in the certification of the said lists when 
names have been so omitted therefrom, and the said 
clerk of the peace would also become personally liable to 
heavy legal pecuniary penalties for certifying and fur- 
nishing duplicate lists to the county officers for collection 
from which names on the assessment lists when returned by 
the assessors had been stricken off by the said action of the 
said Levy Court. Now it is admitted by both answers filed 
in this cause that the said William P. Biggs is clerk of the 
peace of New Castle County, and clerk of the Levy Court 
of said county. There is no proper plea to the jurisdiction 
of this court to hear and determine the matters in con- 
troversy in this cause for the allegation contained in the 
thirteenth and concluding paragraph of answer of the 
majority of the Levy Court, that these defendants are 
advised and believe that the said complainant, "William 
P. Biggs, has no right to bring or maintain this suit as a 
citizen, taxable, and resident of New Castle County, and 
as clerk of the peace for said county or in any of said 
capacities, either in his own behalf, or in behalf of other 
taxables, citizens of said county, does not raise the ques- 
tion of jurisdiction in this court to hear and determine 
the matters in controversy in this cause. But only 
whether the complainant in any or either of the capaci- 
ties in which he sues has a right to bring and maintain 
this suit. 
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Now 1 have already said that I shall not consider the 
question whether as a citizen and taxable of New Castle 
County he is liable to the payment of a tax because his 
liability in this respect is the same as that of other taxa- 
ble citizens of said county. On this ground, therefore, 
the complainant would have no right to maintain his suit 
for relief common alike to himself and all other citizens 
and taxable6 of said county. But it is a very different 
question whether the complainant being clerk of the 
peace of New Castle County and as such being clerk of 
the Levy Court of such county has a right to maintain 
this suit, and has the right to invoke the equitable inter- 
position of this court. 

If the functions, duties, and responsibilities of his office 
of clerk of the peace are about to be impaired, invaded, 
or overthrown by the threatened and impending action 
of the said Levy Court commissioners in unlawfully alter- 
ing and reducing the number of names upon the said 
assessment lists so that it would be morally and legally 
unjust and improper for the 6aid clerk of the peace to 
join in the certification of the said lists when names have 
been so omitted therefrom ; and if the said clerk of the 
peace would also become liable to heavy pecuniary pen- 
alties for certifying and furnishing duplicate lists to the 
county officers of collection from which names which 
were on the assessment lists when returned by the assess- 
ors had been stricken or removed by the said action of 
the said Levy Court, — a very different question arises 
from that under the question whether as a citizen and 
taxable he is liable or not liable for his proportionate 
share of taxes levied upon all other citizens and taxables 
for the support of the government of New Castle County. 

Considered in this view, the complainant has a right 
to bring and maintain his suit in this court, if the allega- 
tions of his bill in this respect are true. 

The two main grounds of contention on the part of the 
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defendants and which were urged at the hearing at great 
length and with much ability and vigor are : First, that 
the power given to the Levy Court in sections 9 and 12 
of chapter 8 of the Revised Statutes to " correct and add 
to the assessments returned" and to make " additions to 
and corrections of the assessment list " includes the power 
to strike from the list the names of any that they may 
judge unlawfully thereon ; second, that the inhibition 
contained in the 6th section of the Act of 1873 as 
amended by Act of April 3, 1881, vol. 16, Laws of Del- 
aware, page 306, to wit, " that it shall not be lawful for 
the Levy Court in either of the counties of this State or 
any member thereof to take from the assessment returned 
to the said Levy Court by any assessor, the name of any 
person legally appearing thereon," — by implication gives 
to the Levy Court the same power and jurisdiction. 

A careful examination and consideration of the statutes 
brings one to the conclusion that the power " to correct," 
is never given in connection with the power "to take 
off," names from the assessment lists. 

The power " to correct " is given to the Levy Court in 
connection with the power to add to the assessment lists 
and is always in context with the valuation of property the 
increasing or diminishing the amount of the assessments 
and the " adding " to the lists the names of those who 
have been omitted and determining their assessments. 

When the Legislature has provided for the dropping or 
taking from the assessment the names of any persons that 
should not be thereon it has shown that it knew how to 
use apt and express words for that purpose. And it has 
always indicated with precision the very names which 
should be taken off and never left it to any direct provis- 
ion of law to the discretion judicial or otherwise of any 
person or body of persons to determine what names 
should be dropped from and what should remain on the 
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assessment list and that this should be so is easily seen 
when we consider how serious the function of taking the 
names of persons from the assessment list may be in re- 
lation to the elective franchise, more serious far than the 
function of adding names to such lists. Because if a name 
should be added improperly, it can only give such person 
the right to vote if he is qualified to do so under the con- 
stitution and under the safeguards thrown around the 
exercise of the elective franchise by law ; but if a per- 
son's name should be improperly dropped his right to 
exercise his constitutional elective franchise is entirely 
extinguished. 

Now it would not be expected that the Legislature 
animated with a just regard of the fundamental rights 
and liberties which they are bound to protect, would in 
the view of the matter carefully provide for and protect 
the rights and duty of adding names to the assessment 
lists, and then leave it to the general power of correction 
given to the Levy Court to drop name6 at their discre- 
tion. 

"We do not think the Legislature have so acted, but as 
they have only given the power to add names by express 
language to that effect, so they have only given the power 
to take off names by the use of language likewise explicit 
and express. 

We do not think, therefore, the words " correct and 
add " and " make additions and corrections" in the ninth 
and twelfth sections of chapter 8 of the Revised Statutes 
or wherever else they may occur, are to be taken in this 
case as equivalent to the words " take off and add " or 
" make additions to and omissions" from the assessment 
list. 

Now as to the second ground for the contention that 
this power and jurisdiction to take names from the as- 
sessment list belongs to the Levy Court — the majority of 
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the defendants say that it is conferred by implication by 
the insertion of the word "legally" in the sixth section of 
the Act of 1881. We quote again the part of said sec- 
tion referred to — "Section 6. Be it further enacted as 
aforesaid that it shall not be lawful for the Levy Court 
in either of the counties of this State or any member 
thereof to take from the assessment returned to the said 
Levy Court by any assessor the name of any person le- 
gally appearing thereon." Vol. 16, Laws of Delaware,, 
page 306. 

The Levy Court of New Castle County is not, in any 
legal proper sense of the term "court," a judicial body 
known to the Constitution as part of the judicial system 
of this State, and possesses no judicial power as recog- 
nized in such Constitution or judicial system. It is com- 
posed of a certain number of freeholders of the county 
who exercise some few quasi judicial functions and pow- 
ers, but for the most part powers and functions which 
are no greater or essentially different from those purely 
ministerial. The powers and functions of the Levy Court 
are derived from and are clearly defined in the Acts of 
the Legislature. They are truly statutory. The Levy 
Court possesses no inherent or original powers. Its 
functions and powers are defined and limited by stat- 
utory law. They are thus entirely limited and circum- 
scribed^ 

Let us consider the state of the law in regard to tbia- 
matter of assessments and the duties of assessors and 
levy courts as prescribed thereby. 

The office of assessor is created by law, and the duties 
attaching to it are carefully defined and described. Ho 
is elected in and for a comparatively small district, pre- 
sumably from his knowledge and acquaintance of and 
with persons and property therein. 

He must in the first instance act on his own knowledge 
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and information in making his lists and valuations, and 
then he must expose the same in five public places in his 
district for examination, and afterwards he must sit at a 
convenient place and times prescribed by law, to place 
upon the lists those who in the manner provided by law 
prove their right to be so placed. The provisions of law 
prescribing his duties are exceedingly precise and strin- 
gent, and if he obeys them, the lists made by him will be 
as accurate and fair as human agency can make them. 

He is then required to return them to the Levy Court, 
and so careful is the law that every one who has the right 
to be assessed shall have the opportunity that it again 
provides in the express words for the Levy Court adding 
to the lists the names of any that may have been omitted 
by the assessor, and prescribe with particularity for the 
mode and manner in which such additions shall be made. 
But we again note that there is no authority expressly 
given to the Levy Court, or to any body to take from 
the lists so returned any name whatever and no method 
or manner of doing so is described. 

At the time of the passage of the Act of 1881, there 
had been for eight years on the statute books a law that 
required the collectors of county taxes in the several 
counties of the State to give notice of sittings at certain 
times and places for the collection of taxes. And that 
when any such collectors should make return at the 
proper time to the Levy Court of a delinquent list of 
poll taxables accompanied by oath that he had conformed 
to the requirement of the law stating therein specifically, 
it should be the duty of the Levy Court to make allow- 
ance to said collector of delinquents so returned by him, 
pnd that "the names of such delinquents should be 
4ropped from the assessment lists by the Levy Court, 
and shall not be placed thereon again for a period of 
twelve months from and after the date of such allowance." 
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The ninth section of the Act of April 9, 1873, also pro- 
vides " that it shall not be lawful for the assessor or any 
Levy Court upon the personal application of any one, or 
otherwise to place upon the assessment in any hundred 
the name of any person who, having failed to pay the 
county tax assessed against him or her for the preceding 
year was returned and allowed as a delinquent until after 
the expiration of the twelve months from the time such 
allowance as delinquents was made by the Levy Court." 

So that at the time of the passage of the Act of 1881 
the law pointed out with exceeding precision the names 
which should be dropped by the Levy Court from the 
assessment list, and which during a prescribed period 
should not legally appear thereon. It is to be observed 
that the duty enjoined on the Levy Court to drop these 
names is ministerial and not in any sense judicial. The 
names to be dropped are a matter of record to the Levy 
Court. They do not have to be ascertained dehors the 
record. All the names on the designated record must be 
dropped. The Levy Court has no discretion to drop 
some and retain others. 

Now let us consider what the force and effect of the 
word "legally" in the sixth section of the Act of 1881 
is, and to what it has relation. Manifestly it would seem 
to the provisions of law just quoted. Suppose a name 
had been returned on his list by the assessor which had 
been within the twelve months returned as delinquent by 
the collector, and had in obedience to law been dropped 
by the Levy Court from the assessment list ; the law for- 
bade the assessor to add that particular name to his list, 
and declared that it should not be placed thereon by any- 
body. Clearly such a name did not " legally " appear 
thereon. The law itself points out and designates the 
very names which cannot thus " legally " appear on the 
assessment — nothing is left to the judicial determination 
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of any one in order to ascertain them. But this cannot 
apply to names which some person or persons, no matter 
how responsible, may aver to be on the lists illegally, by 
reason of some alleged transgression of the law by the 
assessor, but which cannot be determined except by ju- 
dicial inquiry. The presumption of the law is that the 
assessor has performed his duty, and when he returns his 
assessment at the time and in the manner provided by 
law, the names thereon legally appear, unless the law it- 
self makes the contrary appear, by pointing out ascer- 
tained names that are forbidden to appear thereon. To 
drop these involves only the performance of a ministerial 
duty. But to drop those which the answer of the ma- 
jority of the Levy Court declares they intend to drop, 
involves a very different kind of duty, to wit, a quasi 
judicial one. That this is true, we need only refer to 
paragraph eleven of the answer of a majority of the de- 
fendants, which states explicitly and frankly the power 
claimed by them and what, if not restrained, they intend 
to do in this regard. It is as follows : 

"11. These defendants further answering 6ay, that 
since Tuesday, the second day of February, instant, sun- 
dry reputable and responsible citizens and tax-payers of 
New Ca6tle County have openly and publicly charged 
that a very large number of names appearing upon some 
of the said assessment lists returned by said assessors to 
the said Levy Court, on the second day of February, in- 
stant, were unlawfully placed and do not legally appear 
upon said assessment lists, and that the said names, so 
unlawfully placed upon said assessment lists, include a 
large number of fictitious names placed upon said lists in 
direct violation of the statute of this State in that behalf, 
and also a large number of names of poll taxables who 
were not residents of the hundreds or assessment districts 
from which they were respectively returned by said as- 



348 Biggs v. Buckingham. March T. 

Opinion. 

sessors as assessed, placed upon said lists in direct viola- 
tion of the statute of this State in that behalf, and also a 
large number of names of poll taxables already assessed 
and standing upon the assessment lists of said hundreds 
or assessment districts respectively, and unlawfully 
placed upon said assessment lists returned on the second 
day of February, instant, as aforesaid ; and also a large 
number of names of poll taxables unlawfully and fraudu- 
lently duplicated upon said assessment lists, returned as 
aforesaid. That they are now engaged in the examina- 
tion of said assessment lists so returned as aforesaid for 
the purpose of ascertaining whether or not names appear- 
ing upon said lists have been unlawfully placed thereon 
as aforesaid ; and these defendants as constituting a ma- 
jority of the said Levy Court propose and intend, should 
they be satisfied upon due examination that any names 
have been so unlawfully placed upon said assessment lists 
so returned as aforesaid and do not legally appear there- 
on, to cause the same to be stricken from said lists, not 
by obliteration, erasement, defacement, or mutilation of 
said lists or any part thereof, but by the placing of a dis- 
tinguishing mark upon or opposite to such name as shall 
be stricken from said lists. 

Here is a claim of a judicial power of a very high and 
important character. No mode is prescribed in the law 
for the exercise of this power. They may have evidence 
or not as they please, they may or not rest satisfied with 
the charges, and believing them to be true proceed forth- 
with without hearing or notice to drop any or add the 
names thus inculpated. There is no instance of any pre- 
vious or subsequent legislation undertaking to grant such 
a power. I need not dwell upon the importance and 
value of the rights it proposes to deal with. If it exists 
it can make the lists of persons qualified to vote what the 
majority of the Levy Court pleases ; surely the assertion 
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of a power so far reaching as to be able to overthrow all 
the security of the elective franchise should not be made 
except upon direct and express authority of the Legisla- 
ture. But there is no direct or express authority any- 
where to be found in the statutes of the State for such a 
monstrosity of assumption. At best it is claimed to rest 
upon the " implication " arising from the use of the word 
" legally " in the sixth section of the Act of 1881. The 
argument is that inasmuch as the Act says that it shall 
not be lawful for the Levy Court or any member thereof 
to take from the assessment returned by the assessor the 
name of any person " legally appearing thereon, " that 
therefore the Levy Court may take from such assessment 
the name of any person which they may judge to be 
there illegally — without pausing now to repeat what we 
have before said that such a power must rest upon posi- 
tive and direct expression of the legislative will and not 
upon implication — we observe that if the implication 
u legally " clothed the Levy Court with this high judi- 
cial power, it may be well argued that it clothed with like 
power " any member thereof ." The language being that 
it shall not be lawful for the Levy Court or " any mem- 
ber thereof " to take from the assessment lists the name 
of any person legally appearing thereon. This of course 
might be said to be monstrous, but it serves to show the 
danger of arguing the existence of the judicial power 
from anything except the express grant of legislative 
enactment. 

The Law of 1873 in regard to the return by the 
collectors of delinquent poll taxes and their allowance by 
the Levy Court and the requirement that the names of 
such delinquents be dropped by the Levy Court from the 
assessment and that they should not be put on again by 
the assessors for the period of twelve months has been 
repealed by the Act of May 13, 1891, and May 15, 1891. 
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The conclusion is therefore reached that the defend- 
ants the members of the Levy Court of New Castle 
County, are not authorized by law to drop from the as- 
sessment lists returned to it by the several assessors of 
said county any names appearing thereon, or to do any of 
those things which in the eleventh paragraph the major- 
ity of said court say they propose and intend to do. It 
seems clear, therefore, from the best consideration which 
I have been able to give to the subject in the brief period 
in which it has been considered by me that the clerk of 
the peace of New Castle County has a special interest in 
regard to the duties of his office as imposed by law in the 
integrity of the assessment lists as they left the hands of 
the assessors. 

" It is a monstrous proposition " said Mr. Bradford in 
his argument in this cause " that the Levy Court clothed 
with this power had not the right for the purpose of set- 
tling a true basis for the adjustment of the tax rate to 
strike from the assessment lists required to be submitted 
to it for its revision and correction fictitious • names and 
other names illegally placed thereon." How much more 
monstrous is the proposition that the Levy Court has the 
power to strike from the assessment lists returned to it or 
the clerk of the peace the names of persons on the assess- 
ment lists so returned when the clerk of the peace is by 
law required to place upon his duplicates the names re- 
turned by the assessors and as returned by the assessors. 
This is the question to be decided on the statute as it is 
and on this alone. 

The clerk of the peace is bound to obey the law as it is 
and not as others by implication would have it to be. 
Fortunately for the people of the whole State the 
law by which they are governed is clearly expressed 
and not the subject of implication merely. This 
express law of the State would subject the clerk of the 
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peace to pecuniary penalties if he fails to observe and 
obey it. What would be the consequences if the pro- 
posed action of the Levy Court was to be adjudged legal, 
and the Levy Court of New Castle County be adjudged 
to possess the power which they claim in respect to the 
assessment lists as returned by the assessors, and what 
would be the consequences, if their example was followed 
in the other counties of the State, it is not for me to de- 
termine or even to imagine. 

This opinion had been dictated thus far when my eye 
almost accidentally fell upon the fifth paragraph of the 
answer of the members of the majority of the Levy Court. 
I do not recollect that this paragraph was particularly 
discussed if discussed at all, in the argument of this cause, 
and my attention to it may not have been called in the 
argument. Let us consider it. It is in these words : 

" These defendants do not admit, but on the contrary 
deny, the truth of the allegations contained in paragraph 
5 of said bill of complaint in manner and form as the 
same are therein set forth ; and they further deny that 
the said Levy Court commissioners since the return of 
the said assessment lists as aforesaid, have unlawfully or 
wrongfully obliterated, erased s or stricken off the names 
of any persons appearing on the said lists returned by the 
said assessors as taxables of the said county. 

"And these defendants in further answer to the allega- 
tions contained in said paragraph five aver that whatever 
names have been stricken by the said Levy Court com- 
missioners from the said assessment lists as returned as 
aforesaid, were names illegally placed thereon, and that 
the said Levy Court commissioners have not nor have 
any of them obliterated or erased any of the names so 
stricken from said lists." 

What is the meaning of this paragraph ? Whatever 
names say the majority of the Levy Court have been 
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stricken by the said Levy Court commissioners from the 
said assessment lists as returned as aforesaid were names 
illegally placed thereon and that the said Levy Court com- 
missioners have not nor have any of them obliterated or 
erased any of the names so stricken from the said lists. 
Is or is not this an admission that the Levy Court com- 
missioners have stricken some names from the said assess- 
ment lists as returned without stating what or how many? 
If they have the question whether the names were ille- 
gally placed thereon is not a question for the Levy Court 
commissioners to decide themselves but one for this court 
to decide. It is not for the Levy Court commissioners 
to assume that such names were illegally on the assess- 
ment lists as returned as aforesaid and that therefore 
they had the right to strike them therefrom, for that is 
one of the points of contest or controversy in this cause. 
If these names were on the assessment lists when re- 
turned to the said Levy Court then this court has already 
indicated the opinion that they could not be stricken 
therefrom by the Levy Court commissioners. The 
answer in the sixth paragraph is also dubious and uncer- 
tain. The majority of the members of the Levy Court 
therein say " that they do not admit, but on the contrary 
deny, the truth of the allegation contained in paragraph 
six of said bill of complaint in manner and form as the 
same are therein 6et forth and they further deny that it 
was or is the intention or purpose of the said commission- 
ers of the said Levy Court to change or alter the said 
lists or any of them by arbitrarily and without warrant 
g£ law striking off or expunging therefrom any names 
or name whatsoever appearing thereon. Kow this is not 
the question in this case. The question is, Have the Levy 
Court already stricken off or is it the intention or pur- 
pose of the said commissioners of the said Levy Court to 
change or alter the said lists or any of them by striking 
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off or expunging therefrom any name or names whatso- 
ever appearing thereon at the time when the same were 
returned to the Levy Court. If they have stricken off 
or expunged from the lists so returned or changed or 
altered the said lists by striking or expunging therefrom 
any names or name whatsoever appearing thereon, the 
charge of so doing is not satisfactorily answered by say- 
ing that said action was not done arbitrarily or without 
warrant of law, for that question is for this court to de- 
cide and not for these defendants to determine for them- 
selves when the propriety and legality of such action is 
the matter in controversy in the cause. It won't do for 
a majority of the Levy Court to say as they have done 
in their answer to this paragraph of the bill that they, as 
constituting a majority of the said Levy Court, intend to 
cause to be stricken from said assessment lists so returned 
as aforesaid such names and only such names as the said 
Levy Court, while engaged in the discharge of what they 
term legal duty imposed upon it of revising and correct- 
ing lists, shall be satisfied on due examination were un- 
lawfully, and do not legally appear, thereon. For the 
very question to be decided is whether the lists so re- 
turned by the assessors to the Levy Court can be revised 
and corrected by striking therefrom names which were 
thereon when returned to the Levy Court and before the 
process of revising and correcting in said answer men- 
tioned was undertaken or performed. In like manner 
the seventh paragraph of the answer of the majority of 
the members of the Levy Court might be analyzed and 
its true meaning discovered. Whether the number of 
names upon the said lists of persons assessed as taxables 
has or has not been reduced by the members of the Levy 
Court making their answer to the bill of complaint since 
the lists on which said names appeared were returned to 
the Levy Court is the question, and whether there was 
28 
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legal authority for the reduction of the number of names 
upon the said list of persons as taxables is more perti- 
nently the issue involved. But the character of this 
answer already sufficiently appears by the examination 
and analysis which I have given it, and further time de- 
voted to the performance of such duties may seem to be 
needlessly spent and such examination appear needlessly 
prolix and uninteresting. 

During almost fifty years I have been a member of 
the bar of the State of Delaware. In early life 1 was 
counsel for the Levy Court in the county in which I 
then resided, and during that period of time I have 
never known and I have never heard, until the argument 
of this case, the course which a majority of the Levy 
Court of New Castle County 6ay in their answer they 
intend to pursue, pursued by the Levy Court in any 
county of this State. It is too late, therefore, for me 
officially to recognize its propriety, lawfulness, or judi- 
cially to give countenance thereto. 

Finally I remark that the Levy Court of New Castle 
County is not, in the strict or proper sense of that word, 
a court, but is a body of commissioners elected and con- 
stituted as in the statutes of the State is prescribed, with 
limited and well-defined powers and duties ; which pow- 
ers and duties are in some respects, and in some respects 
only, quasi judicial, but in most respects ministerial 
only. 

I, therefore, adjudge and decree as follows : 

And, now, to wit, this second day of March, A. D. 
1892, it appearing to the Chancellor that William P. 
Biggs, being the clerk of the peace of New Castle County 
and ex officio clerk of the Levy Court of New Castle 
County, has a right to bring and maintain his suit in this 
court, for the causes alleged and existing, and is entitled 
to a decree of this court for his protection as such clerk 
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of the peace and elerk of the Levy Court, the Chancellor, 
after hearing the arguments for the complainant and 
respondents, respectively, and after considering the same, 
doth see fit to order, adjudge, and decree, and doth here- 
by order, adjudge, and decree, that Richard G. Bucking- 
ham, James H. Clark, Andrew S. Eliason, Isaac N. 
Grubb, Paul Gillis, Henry D. Hickman, David P. 
Hutchinson, John W. Jolls, Samuel Kilgore, Robert B. 
Simpler, and Robert Sutton, Levy Court commissioners 
for New Castle County, be and they are hereby restrained 
and enjoined from striking from the said assessment lists 
made and returned when and as stated in said bill of 
complaint to the said Levy Court by the said assessors 
named in said bill, any names or name whatever appear- 
ing upon the same and returned as taxables of the said 
county; and that any other names which have been 
added to the said lists otherwise than at the time and 
place and in the manner provided by law in that behalf 
since the said return of the said assessment lists be and 
the same are hereby ordered to be stricken from the said 
lists ; and it appearing to the Chancellor that Richard G. 
Buckingham, James H. Clark, Paul Gillis, David P. 
Hutchinson, John W. Jolls, and Robert B. Simpler, a 
majority of the members of the said Levy Court, did and 
performed, or threatened and intend to perform, the acts, 
deeds, and things complained of against the protest of 
Andrew S. Eliason, Isaac N. Grubb, Henry D. Hickman, 
Samuel Kilgore, and Robert Sutton, the minority of the 
said Levy Court, who have in substance confessed the 
bill, it is further ordered, adjudged, and decreed that the 
said Richard G. Buckingham, James H. Clark, Paul Gil- 
lis, David P. Hutchinson, John W. Jolls, and Robert B. 
Simpler, being a majority of the said Levy Court, pay 
the costs in three months or attachment. 
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John Mealey 

vs. 

Kichabd B. Buckingham et al. 

New Castle, In Vacation, July, 1891. 

Collector 1 s bond — obligation of swreties — injunction 
against mutilating tax list. 

1. The obligation of sureties on a tax collector's bond in the usual 

form provided by the Delaware Revised Statutes extends to the 
faithful performance of his duty by their principal and no fur- 
ther. 

2. It seems that the settlement of a collector's accounts by the Levy 

Court and the making of allowances for delinquents as provided 
by Delaware Laws, chap. 8, § 21, will not prevent the holding 
of the collector and his sureties liable for money received and 
not accounted for by the collector. 

8. A suit to enjoin proceedings to collect from a surety on a collect- 
or's bond an amount collected but not accounted for by his prin- 
cipal on the ground that the matter was concluded by the settle- 
ment of the collector's accounts is premature, if no execution 
has been issued or other steps taken to collect the judgment, 
although the judgment has been entered. 

4. An injunction may properly be issued to prevent the altering or 
obliterating of entries made upon an assessment and delinquent 
list on file in the clerk's office at the request of a surety on the 
collector's bond, although his suit to enjoin the collection of a 
judgment against him for moneys collected but unaccounted for 
by the collector fails because prematurely commenced. 

Injunction bill. — The bill seeks to restrain the en- 
forcement of a judgment against defendant, a surety on 
the bond of a tax collector, which was alleged to have 
been recovered after the collector had made a final set- 
tlement and received his discharge from the proper 
authorities. The facts sufficiently appear in the opinion. 
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John H. Rodney, WUZcurd Savlabwry, Jr., and 
Brcmch H. Giles, for the plaintiff : 

Practically the sole ground, sought to be presented as 
a material defense to the prayer of the bill, urged in sup- 
port of the action of a majority of the defendants, is that 
they believe the list allowed by them to be fraudulent 
and that the collector before its allowance and the credit 
thereof given on his official bond, did not make and sub- 
scribe the oath required by the statute to its correctness, 
etc. 

It however appears that some kind of a jurat by an 
officer capable of administering an oath is subscribed to 
said list, and complainant submits that even had no oath 
of any sort been made the allowance of said list it would 
not thereby be invalidated ; the only reason for this re- 
quirement being to give to the Levy Court some prima 
facie evidence upon which their settlement, allowance, 
and credit could be based, and if they waived this re- 
quirement enacted for their own protection, it merely 
shows a delinquency on their own part to require that 
every safeguard shall be made use of to protect the 
county against unjust and invalid claims. 

Their own fault cannot be made the ground for setting 
aside their own final action in their own favor to the 
prejudice of this complainant who had no part in the 
transaction and for whose benefit the credit was allowed. 

The allegation of fraud is moreover fully and explicitly 
denied by affidavits submitted, and it is submitted that 
both facts and law can be presented to this court to show 
the contention groundless, and it is confidently submitted 
that sufficient both of law and facts have been produced 
at this stage of the cause to warrant the issuance of the 
injunction as prayed. 

Complainant contends : 

1. That it is not competent or legal for the Levy Court 
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to reinstate or add to the assessment lists the names of 
those previously allowed as errors. 

It is provided by Rev. Code, chap. 8, § 21, that in the 
month of March of each year the Levy Court shall ad- 
just and settle the accounts of the collectors, making all 
just allowances, and the adjustment and settlement shall 
be final ; and shall examine and settle the delinquent list 
and make allowance of delinquents, and upon such al- 
lowance the collector shall be credited with the amount 
thereof, and by § 1, chap. 372, Vol. 14, Laws of Delaware, 
in force at the time the error and assessment list in ques- 
tion were acted upon, it is provided that the name of 
such delinquents shall be dropped from the assessment 
list by the Levy Court. This last provision was in fact 
carried into effect in the case now before the court and 
the clerk of the peace made upon the assessment lists the 
usual and proper entries to indicate that those who had 
been returned delinquent had been allowed as errors to 
the collector. 

2. That as appears from the affidavits filed in this 
cause no sufficient proof has been made to the Levy 
Court of the right of the persons so ordered to be rein- 
stated by the Levy Court upon the assessment lists. Ad- 
mitting that the Levy Court had the right to reinstate 
the names of those allowed as delinquents who had paid 
their tax, yet it is submitted that in such case proper and 
legal proof must be offered to support such claim. This 
is a matter of fact which it is claimed cannot be deter- 
mined upon the rule to show cause why a preliminary 
injunction shall not issue, but upon the subsequent pro- 
ceeding to make that injunction a permanent one. 

3. The complainant claims that he is a proper person 
to ask for this injunction and prohibitory writ. 

After a credit has been allowed a public officer by the 
government and his accounts have been settled it is not 
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competent for the government to open the account and 
revoke such credit unless it were originally given through 
fraud, imposition, or mistake. 

9 U. S. Dig., Officers, IV. p. 689, cites United States 
v. Kuhn y 4 Cranch, C. C. 410-419. 

Injunction will lie against public officers infringing 
private rights, ostensibly in the performance of duties 
but illegal in themselves. 

Shortt, Extraordinary Legal Remedies, 132 ; Kerr, Inj. 
568, 605 ; 3 Pomeroy, Eq. 1345. 

For example against sheriff selling or levying under 
authority of an execution. 

The ground of this application is fraud on the bonds- 
men of the collectors. They have no day in court. 

To place one on assessment list certain legal formalities 
and proof are required. 

16 Del. Laws, 306, chap. 320, § 6. 

The law presupposes a personal application and by that 
means only can corrections be made. 

16 Del. Laws, p. 307, §§ 9, 10, chap. 320. 

Time for corrections has expired,— the repeal was only 
enacted to authorize putting delinquents on next year or 
January. 

19 Del. Laws, chap. 30, p. 78 ; 14 Rev. Code, p. 82, 
chap. 371 ; Smith v. Ridings, 9 Honst. (Del.) 235. 

The Levy Court has only the right to levy tax in ac- 
cordance with a law of the State. 

Philadelphia, W. & B. H. Co. v. Neary, 5 Del. Ch. 
600, 607. 

Collectors of Wilmington are required to give an item- 
ized bill to taxables. 

17 Del. Laws, 37, chap. 23. 

This injunction should at least issue to stop action till 
opinion is obtained from the court of errors and appeals. 
Kerr, Inj. 611, 28. 
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--"^ The delinquent list must be settled and allowed in 

March. 

Kev. Code, 65, § 21. 

This settlement and allowance and credit allowed col- 
lectors is final. 

IUd. 

Judicial power of Levy Court, if any, ceased as U> 
whom should be allowed as errors in March. 

Edward J. Bradford, for the defendants. 

The Chancellor. — It appears by the bill, and it i& 
admitted by the answer in this cause, that Greorge W. 
McKee was appointed by the Levy Court of New Castle 
County a collector of taxes for the southern district of 
the city of Wilmington for the year A. D. 1890, and as 
such collector of taxes entered into a bond to the State of 
Delaware in the sum of $100,000, with other persons in 
said bill named, as sureties, which said bond was accepted 
by the Levy Court. That a judgment, No. 293, to May 
term, A. D. 1890, was entered upon the said bond in the 
Superior Court of the State of Delaware in and for New 
Castle County on the 8th day of July, A. D. 1890, 
against the said George W. McKee and his sureties. 

The- bond is not before me, but I presume it 16 in the 
usual form which may be found in the Revised Statutes 
of this State. The sureties in such a bond are of course 
bound by it for the faithful performance of his duty by 
their principal. To this extent their obligation extends 
and no further. 

A duplicate of the taxes levied by the Levy Court ia 
delivered to the collector which taxes he is bound to col- 
lect, subject to deductions made by the Levy Court for 
delinquents, a list of which delinquents is returned by 
the collector to the Levy Court. 
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Allowance of delinquents is made by the Levy Court 
and upon such allowance the collector is credited with 
the amount thereof. 

At the meeting in March in each and every year as 
provided in section 21, chapter 8, of the Laws of Dela- 
ware, the Levy Court shall examine, adjust, and settle 
the accounts of the collectors, making all just allowances 
and the adjustment and allowance shall be final. 

The complainant contends that after the allowance of 
the delinquent list returned by McKee as collector, his 
principal, and his accounts settled in March, it was final, 
and relies, among pother things, upon authority cited, 
stating that when a credit has been allowed a public offi- 
cer by the government and his accounts have been set- 
tled, it is not competent for the government to open 
the accounts and revoke such credit, unless it were 
originally given through fraud, imposition, or mistake. 
Now the words, " unless it were originally given through 
fraud, imposition, or mistake," are very important words 
and of significant import. But I do not intend in this 
or any other case to be governed or influenced by any 
partisan political opinion which may be urged or even 
suggested by any party, to any cause. Here no such 
questions are considered or entertained. Here the im- 
portant question is, Did McKee, the principal in the 
bond, receive in payment of taxes on the duplicate made 
out and placed in his hands by the Levy Court any money 
not accounted for by him ? 

If he did, the proper judicial authorities will see to it 
that he and his sureties shall be held to proper account- 
ability in respect to the same, and at the same time be 
protected against any illegal increase of their liability ; 
but I am not going into this question now. Although it 
was said in the argument oh one side, and consented to 
on the other side, that the judgment had been entered 
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Against McKee and his sureties in the Superior Court of 
the State of Delaware in and for New Castle County, 
and that an execution had been issued thereon, yet it 
nowhere appears, either in the bill or answer that such 
execution had been issued, or that anything had been 
<done toward the collection of such execution. 

It will be necessary to consider such questions when- 
ever they more properly arise hereafter. 

It is proper and necessary that the record and papers 
recorded or filed in a public office such as that of the 
clerk of the peace or clerk of the Levy Court be pre- 
served unchanged, unobliterated, unaltered, and in their 
-entirety, by any one whatever and whomsoever. 

These records may or may not be available as evidence 
to parties in litigation, and may or may not be evidence 
in suits in controversy at law or in equity, in respect to 
public or private rights. 

They should be preserved in their entirety for any and 
■all purposes for which they may be legally available. 

If they should ever be proper as evidence their pres- 
ervation unchanged would be proper and imperatively 
necessary. Let no one therefore causelessly or illegally 
-change, mutilate, alter, or efface them. 

What names shall appear upon the assessment list to 
be delivered to the receiver of taxes for New Castle 
•County for the year 1891, is a question which does not 
properly arise in this case ; one over which I have no 
jurisdiction; one which does not affect the interest or 
liability of the complainant in this cause. I therefore 
•disregard it as inapplicable to the controversy legitimately 
before me. 

And now, to wit, this 23d day of July, A. D. 1891, it 
is ordered, adjudged, and decreed by the Chancellor : 

That the restraining order heretofore issued be dis- 
charged, except in so far as said order restrains defend- 
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ants, their agents, servants, or employes from altering, or 
changing, or obliterating the entries made by the clerk 
of the peace of New Castle County upon the assessment 
list, or list of delinquent taxables returned by the said 
George W. McKee, collector, as delinquents, and allowed 
by the said Levy Court as delinquents to said collector, 
or upon the records of the said Levy Court, or upon the 
said delinquent list so returned. 

And it is further ordered, adjudged, and decreed that 
the defendants be and are hereby enjoined from altering, 
obliterating, or changing the assessment list or lists of 
delinquent taxables returned by the said George W. 
McKee, collector, as delinquents and allowed by the 6aid 
Levy Court as delinquents to the said collector, until the 
further order and decree of the Chancellor. 

And be it further ordered, adjudged, and decreed, that 
the bill of the complainant, so far as not affected by this 
decree, be dismissed without prejudice, and that the 
complainant have leave hereafter to file a new bill, if 
hereafter he should deem it proper and necessary. 
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Edwin E. Montell et al. 

VS. 

New Castle Iron & Steel Co. et al. 

New Castle, February T. 1882. 

Assignment for creditors; necessity of creditor's assent 

1. A voluntary assignment to a trustee for benefit of creditors is void 

as against creditors not assenting thereto, in the absence of stat- 
utory provisions making it valid. 

2. Delaware Act of March 25, 1875, does not validate assignments of 

creditors which are otherwise invalid nor alter the prior law 
upon that subject, but simply provides a course of procedure in 
case a valid assignment has been effected. 

Petition for rule. — This is a petition for rule upon 
assignee for creditors to show cause why proceeds in hi* 
hands should not be paid to petitioner. 

On October 24, 1881, the New Castle Iron & Steel 
Company made an assignment of its property and effect* 
for the benefit of its creditors to Alfred S. Elliott and 
on the same day the Chancellor appointed Edward Bette 
and Charles M. Pusey as appraisers. On September 23, 
1881, Edwin E. Montell had brought an action against 
the assignor in the Circuit Court of the United States for 
the District of Delaware and the 25th day of October he 
recovered a judgment* in such action for $847.82 besides 
costs. He issued execution and levied on the property of 
the company and the same property was levied upon un- 
der executions upon judgments in favor of Grubb & Sons 
and Edward S. Davies. On the 15th of October, 1881, 
the company jiad attempted to make an assignment for 
the benefit of its creditors to Edward Betts, but it was 
not perfected. The creditors had no notice of the assign- 
ment and never concurred therein. The property waa 
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afterwards sold without prejudice by agreement of the 
parties. Upon this state of facts the creditors prayed for 
a rule upon the assignee to show cause why the assign- 
ment should not be declared invalid, and why they should 
not receive the proceeds of the sale. 

Benjamin Nields, for Edwin E. Montell. 
George Gray and Anthony Higgms, for the other 
judgment creditors. 

J. H. Hqffecker, Jr., for the assignee. 

The Chancellor. — It is agreed that on the 24th day 
of October, 1881, the New Castle Iron & Steel Company, 
then being indebted to divers persons and firms and 
among others to Edwin E. Montell, Grubb <fc Sons, and 
Edwin S. Davies, made a voluntary assignment of all its 
effects to Alfred S. Elliott in trust to sell and dispose of 
the same and to collect and recover all the outstanding 
claims and debts due the said company and from the pro- 
ceeds, after deducting his reasonable costs and charges, to 
pay the creditors of the said company in full, if the assets 
realized should be sufficient, but if not sufficient, to pay 
the demands of said creditors pro rata, without prefer- 
ence as between individuals. Alfred S. Elliott, the as- 
signee, accepted the trust and entered upon the discharge 
of his duties under it and filed with the Register in Chan- 
cery an inventory of the effects assigned on the same 24th 
day of October, 1881, accompanied by his affidavit, and 
gave bond with sureties, and on the same day the Chan- 
cellor appointed appraisers, who returned their appraise- 
ment on the 26th day of October, 1881. 

It is further agreed that the creditors of the New 
Castle Iron & Steel Company had no notice or knowledge 
of the said assignment at the time of its execution and 
that neither Montell, Grubb & Sons, nor Edward S. Da- 
vies have ever given any assent thereto. It further ap- 
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pears as admitted that the said Montell, Grubb & Sons, 
and Davies have severally recovered judgments on their 
respective claims in the Circuit Court of the United State* 
for the District of Delaware at the October Term, 1881, 
of said court, on the 25th day of October, and subse- 
quently caused writs of fieri facias to be issued which 
were delivered to the marshal who levied upon the goods 
and chattels assigned as aforesaid, as the property of the 
said company and advertised them for sale in execution 
of the writs. Pending the proceeding the assignee wrote 
to the creditors, suggesting that the interest of all parties 
would be best promoted by permitting them to dispose of 
the goods at private sale and obtained the consent of the 
said execution creditors among others, with a reservation 
of their rights, the complainants expressly stipulating that 
their status was not to be affected but that the fund should 
be held subject to the determination and distribution of a 
court of equity upon all the facts. 

By this sale therefore the goods have simply been con- 
verted into money, without altering the position of the 
parties in relation to the right thereto. 

Upon the facts the case before me is reduced to the 
consideration of two questions : (1) Whether the assign- 
ment by the New Castle Iron & Steel Company taken 
irrespective of the Act of the General Assembly passed 
March 18, 1875 (15th Vol. 311), was sufficient to vest the 
property therein mentioned in Alfred S. Elliott, the as- 
signee, so as to protect it against creditors neither parties 
nor privies to the said assignment even consenting thereto ; 
(2) whether if not otherwise protected the said Act of 
March 25, 1875, has the effect to render the assignment 
valid, so as to have that operation. 

I. In determining the first question it seems to me that 
this case falls clearly within the principle announced in 
Waters v. Comly, 3 Harr. (Del.) 117, and whatever might 
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have been my opinion of the matter had been res integra. 
1 am bound by the judgment of the Court of Errors and 
Appeals. In that case Waters and Laird, being in failing- 
circumstances, executed a bond to McMathin, Burgess, 
and Kelly for a large sum of money, exceeding their as- 
sets, upon a parol trust to pay the creditors mentioned in 
a schedule, Kelly, one of the assignees, being a creditor 
to the amount of $400. 

It is manifest from the statement of facts that there 
was an attempt to prefer creditors, in which it differs 
from the case now before me, but the decision of the 
court did not proceed wholly nor mainly upon that con- 
sideration. It was an appeal from Chancery and the 
Chancellor in discussing the meaning of the act concern- 
ing fraudulent assignments had said : " It is apparent 
this act was not made to prevent assignments but to pre- 
vent persons in contemplation of insolvency, either by as- 
signment or otherwise, doing any act to prefer creditors." 
This view was not sustained by the Court of Errors and? 
Appeals. On the contrary, it was distinctly announced 
by that court, and reaffirmed in subsequent cases, that 
when no assignment is attempted the preference by a 
debtor of particular creditors, either by payment or 
through the instrumentality of trade, is not forbidden 
even if done in contemplation of insolvency. 

In the case of Wharton v. Clements, 3 Del. Ch. 209, 
Chancellor Bates construes the case of Waters v. Comly r 
supra, to announce the conclusion of the majority of the 
court on this point, that the bond being given in an 
amount exceeding the whole of the property of the debtor 
was equivalent to and a substitute for a formal assign- 
ment and as such was an evasion of the statute. 

The decision in Waters v. Comly, however, was not 
based entirely nor principally on that ground, but on an- 
other in which the whole court concurred and which was- 
entirely beside any question of preference of creditors. 



368 Montell v. New Castle I. & S. Co. Feb. T. 

Opinion. 

The ground was the invalidity of a voluntary assign- 
ment executed by a debtor to a trustee of his own selec- 
tion without the privity or assent of his creditors, as 
against such creditors. 

On this subject the enunciations of the judge are har- 
monious and unequivocal. They all hold, in conformity 
with Garrard v. Lord Lauderdale, 2 Russ. & M. 451 ; 
BUI v. Cureton, 2 Myl. & K. 503, — and the line of cases 
announcing the same principle, that a deed of assignment 
operates merely as a power to the trustee, revocable by 
the debtor, that the character of cestui que trust never 
existed between the creditor and the trustee but that the 
debtor himself was the only cestui que trust, having in 
him the whole beneficial interest — that the arrangement 
was one wholly for the convenience of the debtor and ' 
that the creditors were without remedy against the nom- 
inal trustee either at law or in equity. 

Such being the judgment of the highest court of this 
state it is binding upon me, and in my opinion it clearly 
embraces the case of this assignment now under consid- 
eration. 

II. I cannot see that the matter is helped by the Act 
of March 18, 1875. That act nowhere professes to de- 
clare what shall constitute a valid assignment, but only 
prescribes that when a voluntary assignment is made cer- 
tain things must be done as therein specified. Now this 
must be construed to mean an assignment not prohibited 
by law and which would otherwise be unimpeachable. 
That this must be the meaning is manifest from the 
phrase " in trust for his creditors or some of them." Now 
were the construction to be given that this act validated 
an assignment because its provisions were complied with, 
it i$ clear that such construction would repeal the statute 
prohibiting a preference of creditors by a debtor in con- 
templation of insolvency, for the act speaks expressly of 
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a partial as well as of a general assignment and of an as- 
signment for the benefit of particular creditors in exclu- 
sion of others. 

The statute must be read in the light of the purpose 
for which it was enacted, to wit, the security afforded 
both to the cestui que trust and the assignor, by the bond 
of the trustees, the inventory and appraisement and the 
supervisory control of the chancellor, and not as validat- 
ing assignments otherwise illegal, or as in any wise alter- 
ing existing laws regulating the capacity on the part of 
debtors to create such trusts or as declaring the effect of 
such trusts when attempted to be made between the 
debtor and his voluntary assignee without the privity or 
assent of his creditors. 

Decree accordingly. 
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Eliza Green, Widow of John Green, Deceased, 

vs. 

Gove Saulsbury, Admr. C. T. A. of John Green, 

Deceased. 

Orphans' Court, Kent County, March T. 1880. 

Jurisdiction of Orphan*? Courts; rights of widow who 
relinquishes dower wilder mistake. 

1. The Orphans' Courts in Delaware have equitable jurisdiction and 

equitable powers in all matters coming under the cognizance of 
such courts to which the application of equitable principles and 
powers are necessary and proper for their determination, where 
it is not necessary that the proceedings be by bill and answer. 

2. The claims of creditors are not to be preferred to those of a widow 

who waives her assignment of dower by metes and bounds and 
elects to take the devises contained in the will in her favor in 
lieu of her right at law, unless the provisions in her favor are so 
disproportionate to the value of her dower at law as would 
amount to a fraud upon creditors. 

8. A court having jurisdiction of the subject-matter of ordering a 
sale of a decedent's real estate to pay debts and of the pro- 
ceedings thereunder, and possessing equity powers with respect 
to the matters within its jurisdiction, may protect the rights of 
a widow who has relinquished her dower rights to permit the 
sale either by setting aside such relinquishment or by securing 
to her the benefit as against creditors of the provisions of the 
will in lieu of dower. 

4. The rights of a widow who has relinquished her dower rights in 
order to permit a sale of the real estate to pay debts to have the 
provisions of the will in her favor in lieu of dower secured to 
her or to have her election set aside may be secured as well by 
petition and rule as by bill and answer. 

371 
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5. A sum sufficient to raise the annuity provided by the will may be 

ordered to be invested in favor of the widow as against creditors 
of the estate where she relinquished her dower rights and elected 
to take under the will in reliance upon representations of the 
executors that the estate was solvent without knowing or 
having the means of knowing that it was insolvent. 

6. The Orphans/ Court in Delaware may determine the amount and 

the manner of investment of a sum to be invested to raise an 
annuity for a widow who relinquished her dower right to permit 
a sale for the benefit of creditors under the mistaken impression 
that the estate was solvent. 

Petition foe rule to secure a widow's bights in 
heb husband's estate. — Eliza Green, widow of John 
Green, late of Kent County, deceased, presented to the 
court a petition representing that her late husband exe- 
cuted a last will and testament and afterward departed 
this life leaving the will unrevoked. That the same was 
admitted to probate and that it devised to petitioner a 
dwelling-house in the town of Dover, during her natural 
lifetime, and bequeathed to her an annuity of $200, pay- 
able in equal semi-annual installments, during her natural 
lifetime, in lieu of her dower rights, and that the will 
directed the payment of the annuity out of the rents and 
profits of real estate, until it should be sold, and that after 
sale sufficient of the proceeds should be secured by mort- 
gage on real estate to secure the annuity. That the ad- 
ministrator was unable to sell the lands in the condition 
they then were and petitioned for an order of court to 
permit the sale, and that petitioner believing that she 
could not be prejudiced by so doing in order to further 
a sale made her election in open court to take under the 
will and therefore surrendered her dower rights. That 
since the sale petitioner has learned that the proceeds 
will not be sufficient to pay all debts and leave a sum suf- 
ficient to raise her annuity and she therefore prayed a 
rule upon the administrator to show cause why he should 
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not invest a sum sufficient to raise such annuity, or that 
she be allowed to withdraw her election and file a waiver 
of her right to assignment of dower by metes and bounds 
and elect to take in lieu thereof an equivalent share of the 
proceeds of the real estate. The rule was issued in ac- 
cordance with the prayer of the petition. The further 
facts sufficiently appear in the opinion. 

Eli Savfohwry, for the plaintiff. 

Charles H. B. Day, for the defendant. 

The Chancellor. — John Green, in and by his last 
will and testament dated the 5th day of August, A. D. 
1876, devised a house and lot, in Dover, to his wife 
during her natural life, and also gave her annually the 
sum of $200, to be paid in equal semi-annual install- 
ments. He directed his executrix to rent the farm on 
which he lived, during the minority of his youngest 
daughter, and out of the proceeds therefrom to pay semi- 
annually to his wife the sum of $100, which semi-annual 
payments were, during the minority of his said daughter 
by the clear intendment of his will, to constitute the said 
legacy of $200. After his said daughter should arrive 
at age, he directed his real estate, except the house in 
Dover, so as aforesaid devised to his wife, to be sold at 
public sale, and the sum of $3,333.33£, with interest 
payable semi-annually, to be secured on said lands by way 
of mortgage. The object of this investment was to se- 
cure the payment to his widow the legacy of $200 during 
her life in lieu of the payment of said sum out of the 
rents before the sale. The devise and bequest of the 
testator to his widow was expressly made in lieu and bar of 
dower. On the 25th day of March, A. D. 1879, the execu- 
trix in the will having previously renounced, Dr. Gove 
Saulsbury, administrator e. t. a. of the deceased, applied in 
due form to this court for an order to sell the real estate of 
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the deceased, or 60 much thereof as might be necessary 
for that purpose, for the payment of the debts of the de- 
ceased. The petition was granted, and an order made 
on the 24th day of September, A. D. 1879, for the sale 
of said real estate, except the house and premises in Dover, 
so as aforesaid devised to his widow. The administrator 
stated in his petition, among other things, as follows : 
" Should the widow of said deceased elect to take under 
the will of her said husband, the residue of the estate 
would be sufficient to pay debts, but as a considerable 
amount of the proceeds of the real estate would neces- 
sarily have to be applied to the payment of surety debts, 
which are liens upon said lands, it would require the sale 
of all the lands not devised to the said widow in lieu of 
dower, to satisfy and discharge the debts due from the 
estate." On the same day that the order was made, the 
widow appeared in open court and made her election to 
take under the will of her husband, which election, in- 
dorsed on the petition and signed by the widow, is as 
follows : u And now to wit, this twenty-fourth day of Sep* 
tember, A. D. 1879, Mrs. Eliza Green, widow of John 
Green, deceased, voluntarily appears in open court and 
elects to take under the will of her said husband 
in lieu of dower in the lands of said John Green, 
deceased." By virtue of said order, the lands of the 
deceased, mentioned in said order, were sold by the 
said administrator and return of said sale was made by 
him to this court on the 24th day of March, A. D. 1880. 
On the same day the widow preferred her petition to the 
court representing and praying as follows: "That be- 
lieving that she could not be prejudiced by so doing, and 
would in any event be paid fully the annuity aforesaid, 
in order to enable the administrator c. t. a. to sell said 
lands unencumbered by her dower rights therein, she 
made her election in open court to take under the will of 
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her husband. That the right to dower thereby surren- 
dered was a full equivalent for the provision made for 
her in said will, and the payment to her of said annuity 
♦cannot and will not prejudice the rights of creditors of 
her said husband, as her dower rights would have been 
unaffected by liens against said lands with the exception 
perhaps of a recognizance in this court amounting to 
$2,214.60£, with less than one year's interest thereon. 
That your petitioner has been informed and believes 
that, owing to the existence of surety debts against the 
estate of her said husband, the proceeds of the sale of the 
lands sold under the order of this court will not be suffi- 
cient to pay all debts and leave a fund sufficient to raise 
her aforesaid annuity, she therefore prays the court to 
issue a rule upon said administrator c. t. #., to show 
«jause why he should not invest in the manner directed in 
said will, or otherwise, the sum of $3,333.33£ out of the 
proceeds of the sale of the lands sold under the order of 
the court, with the interest thereon, payable to your 
petitioner during her natural life, or to pay the said sum 
of $3,333.33^ into this court for the purpose of raising the 
-aforesaid annuity of your petitioner. 

Your petitioner further represents that her aforesaid 
election was made under the belief that the estate would 
be ample to pay her annuity and all debts against the 
estate from the best information she could obtain from 
•other sources, as well as the statements in the petition for 
an order to sell the lands for the payment of debts, and 
by reason of said election said lands have been sold free 
and discharged of dower for a much larger sum than 
otherwise they would have brought. She therefore 
prays the court in case she cannot obtain relief upon 
the hearing of the rule prayed for on this petition, to 
allow her to withdraw her aforesaid election and file a 
waiver of the right to assignment of dower by metes and 
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bounds and elect to take in lien thereof an equivalent 
share of the proceeds of the sale of the real estate as in 
ordinary cases of sales of real estate for the payment of 
debts." The rule prayed for was granted by the court 
and the question for us to determine is, Has this court 
jurisdiction and authority to grant the relief sought by 
the petitioner, or to afford any other relief which the cir- 
cumstances alleged, if true, may seem to demand ? To 
determine this question it will be necessary, first, to con- 
sider the jurisdiction and power of the Orphans' Court 
under the Constitution and laws of this State. The ap- 
plication is a novel one in our practice. No similar one 
to my knowledge has ever been presented for the consid- 
eration of the Orphans' Court in any county of this State. 
It seems to merit careful consideration. In the first place 
it is important to observe in this discussion that the three 
counties upon the Delaware were formerly, and for a con- 
siderable period of time, governed by the laws enacted 
by the Province of Pennsylvania and the territories, which 
territories were the three counties of New Castle, Kent,, 
and Sussex, on the Delaware. 

At an assembly held at Philadelphia, in that Province, 
the tenth day of the first month, March, 1683 (see Char- 
ter and Laws of the Province of Pennsylvania from 1682- 
1700, chapter 77, page 131), it was enacted, " That the 
Justices of each respective county courts shall sitt twice 
every year to inspect and take care of the estates, usage 
and employment of orphans, which shall be called the 
Orphans' Court, and sitt the first third day of ye week in 
the first and eighth month yearly; That care may be 
taken for those that are not able to take care of them- 
selves." This was abrogated by William and Mary, King 
and Queen, in the year 1693, and was re-enacted the same 
year. At an assembly held at New Castle the tenth day of 
the third month, May, 1684, it was enacted (chapter 156,. 
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page 167, Pennsylvania Colonial Laws), " That Monthly 
and Quarterlie Sessions be held in every county in this 
Province and territories by the respective Justices ; and 
that each Quarter Sessions be as well a Court of Equity 
as Law concerning any Judgment, given in cases by law 
capable of Triall in the respective County Sessions and 
Courts." This law was abrogated by William and Mary, 
King and Queen, in the year 1693, and re-enacted the 
same year, section 71, page 214, Pennsylvania Colonial 
Laws, and was supplied by law passed in the year 1701. 
See Bioren's Laws, volume 1, page 33. The act estab- 
lishing the Orphans' Courts in this government is to be 
found in the first volume of the Laws of Delaware, chap- 
ter 30, page 87. The Act for establishing courts of law 
and equity, within this government, was enacted at the 
same session of the General Assembly, one of which 
courts was the Court of General Quarter Sessions of the 
Peace and Jail Delivery. Chapter 30 of the Act before 
referred to empowered the justices of the Quarter Ses- 
sions to hold the Orphans' Court. Under the Act estab- 
lishing courts of law and equity in this government 
referred to, a Supreme Court was established to be com- 
posed of three judges, who, by section 7 of said Act were 
empowered " to hear and determine all and all manner of 
pleas, complaints, and causes in law or equity, which shall 
be removed or brought there from the respective General 
Quarter Sessions of the Peace, to be held for the respect- 
ive counties of New Castle, Kent, and Sussex, by Writs of 
Certiorari, Writs of Error or Appeal, or from any other 
Court of Law or Equity in this government, by virtue of 
any of the said writs or appeal, after final judgment or 
decree shall be given in the said courts. By section 15 
of said Act the county court of Common Pleas was estab- 
lished to be holden four times in every year, at the times 
and places where the General Quarter Sessions of the 
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Peace are directed, and by section 21 a Court of Equity 
was established to be held by the justices of the said re- 
spective county courts of Common Pleas four times a 
year, at the respective places and near the said times as 
the said Courts of Common Pleas are held, in any county 
in this government. This court, thus established and thus 
to be held, was not an appellate court or a court of errors 
as the Court of Common Pleas was, " to hear and deter- 
mine all and all manner of pleas, plaints, and causes in law 
or equity, which, or might be brought there from the 
respective General Sessions of the Peace," but it was a 
<50urt of original jurisdiction, and the judges of the Court 
of Common Pleas holding it were empowered and author- 
ized to hear and decree all such matters and causes of 
equity as shall come before them in the said courts where 
the proceedings shall be by bill and answer as heretofore. 
It will thus be perceived from a careful scrutiny of these 
Acts and their provisions, that the Court of Quarter Ses- 
sions, which was empowered to hold the Orphans' Court, 
possessed equity powers, and of course equity powers in 
respect to such matters as were the subjects of its jurisdic- 
tion, and to which equitable principles could be properly 
applied, with the right of appeal therefrom to the said Su- 
preme Court and not to the Court of Common Pleas, which 
was empowered and authorized to hold a Court of Equity, 
where the proceedings were to be by bill and answer. No 
one can doubt that the subjects cognizable by the Orphans' 
Court thus established, and so to be holden by the judges 
of the Court of General Quarter Sessions, were subjects to 
which equitable principles could be properly applied. If 
so, it follows, necessarily, that in passing upon such subjects 
the judges of the General Quarter Sessions sitting as the 
judges of the Orphans' Court, possessed equitable powers 
and could exercise equitable jurisdiction, in respect to all 
subjects properly cognizable before them as such Orphans' 
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Court. The court derives its jurisdiction from the law- 
creating it, and vesting the power of holding it in the man- 
ner described. In determining such matters as should come 
before it, the court had not only jurisdiction to entertain, 
but to hear and finally determine them without remitting 
a party interested to any other tribunal, or even to the 
Court of Equity established by said act, subject only to 
the right of appeal from its decisions to the said Supreme 
Court. The Orphans' Court thus established, and thus 
to be holden by the Court of General Quarter Sessions, 
was so continued to be holden by the said court until the 
adoption of the first constitution of this State in 1776, 
which provided in article 12, that, " the President and 
General Assembly shall, by joint ballot, appoint three 
justices of the Supreme Court for the State, one of whom 
shall be Chief Justice and a Judge of Admiralty, and also 
four Justices of the Courts of Common Pleas and Or- 
phans' Courts for each county, one of whom in each court 
shall be styled Chief Justice." It will thus appear that 
the power of holding the Orphans' Courts was vested in 
the same judges as those which constituted the Courts of 
Common Pleas, but the jurisdiction of the Orphans' 
Courts was in no manner changed. Article 24 provided 
that " all Acts of Assembly in force in this State on the 
fifteenth day of May last (and not hereby altered or con- 
trary to the resolutions of Congress, or of the late House 
of Assembly of this State), shall so continue until altered 
or repealed by the Legislature of the State, unless where 
they are temporary, in which case they shall expire 
ut the time respectively limited for their duration." 
Article 13 of this Constitution was as follows : " The 
justices of the Courts of Common Pleas and Orphans' 
Courts shall have the power of holding Inferior Courts 
of Chancery as heretofore, unless the Legislature shall 
otherwise direct." What were these Inferior Courts of 
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Chancery which the Orphans' Court had theretofore been 
authorized to hold ? It certainly was not the General 
Court of Equity established by virtue of the act herein- 
before referred to, wherein the proceedings were by bill 
and answer, because such Court of Equity was to be held 
by the Court of Common Pleas, who had also independently 
the power of holding Inferior Courts of Chancery. I take 
it, therefore, that by holding Inferior Courts of Chancery 
as heretofore, was meant that the Courts of Common Pleas 
and Orphans' Courts were empowered to hear and deter- 
mine the several matters within the respective jurisdic- 
tion of each according to the rules and principles both of 
law and equity as the same might be applicable to said 
matters ; and that having jurisdiction of a subject-matter 
before them, they had authority to determine it and all 
questions in respect to it according to the very right of 
the matter, whether the ascertainment of that right 
depended upon principles either of law or equity ; and 
that their jurisdiction in such case was complete and per- 
fect for its determination, and that the parties to any such 
cause were not to be turned over to any other tribunal 
for its adjudication. And here it may be remarked, 
that there has never been theretofore, during the connec- 
tion of the three counties on the Delaware with the 
Province of Pennsylvania, or, to use the language em- 
ployed in the acts of that period of the Province of Penn- 
sylvania and the territories, a separate Court of Chancery 
or other equitable tribunal, but all the courts of general 
jurisdiction exercised both legal and equitable powers; 
nor have there been such separate equitable tribunals since 
in Pennsylvania ; nor was there any independent equitable 
tribunal of general jurisdiction in this State or Colony 
after it ceased to be connected with the Province of Penn- 
sylvania, until the act before referred to passed in the 
early part of the eighteenth century, the precise date 
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whereof is not however known, entitled, " An Act for the 
establishing courts of law and equity within this govern- 
ment." In those states where there are no courts of sep- 
arate, exclusive equitable jurisdiction, as is now the case 
in most of the States of the Union, but where the same 
courts administer both law and equity, it is customary to 
speak of the law side and equity side of said courts, and 
such I take it, was the character of the Court of the Gen- 
eral Quarter Sessions, Orphans' Court and Supreme 
Court, as first established in Delaware, and what is meant 
in article 13 of the Constitution of 1776, as Inferior Courts 
of Chancery, which the Court of Common Pleas and Or- 
phans' Court should have the power of holding was 
nothing other in effect than the hearing and determining 
of matters before them on the equity side of said courts, 
when the application of equitable principles to their deter- 
mination became necessary and proper. Under the Con- 
stitution of 1776, the same judges who held the Court of 
Common Pleas held the Orphans' Court for each county 
and determined all matters cognizable by them either 
according to legal or equitable principles, as the same might 
be applicable, but when deciding according to equitable 
principles and not upon legal principles, as distinguished 
from equitable, they exercised in the language of that con- 
stitution " the power of holding Inferior Courts of Chan- 
cery as heretofore/' With such powers, and in this man- 
ner, were the Orphans' Courts in this State constituted 
and held until the year 1792, when a new Constitution for 
the State was adopted. This Constitution, section 15, pro- 
vided that, "The judges of the Court of Common Pleas, 
or any two of them, shall compose the Orphans' Court of 
each county and may exercise the equity jurisdiction here- 
tofore exercised by the Orphans' Courts, except as to ad- 
justing and settling executors, administrators, and guard- 
ians' accounts, in which cases they shall have an appellate 
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jurisdiction from the sentence or decree of the Register." 
Here the equity power of the Orphans' Court is distinctly 
recognized and its equity jurisdiction made a part of the 
Constitution. What the equitable j urisdiction theretofore 
exercised and which is continued by this section, I'have 
already endeavored to show, viz. : that it extended to all 
matters cognizable before them and the determination of 
which depended upon the application of equitable princi- 
ples, and where the proceedings were not by bill and an- 
swer. In the latter case equity jurisdiction had theretofore 
been exercised by the Court of Common Pleas, and not by 
either the Court of Common Pleas or the Orphans' Court 
holding Inferior Courts of Chancery. The Constitution 
of 1792, section 14, article 6, provides that, "The equity 
jurisdiction heretofore exercised by the judges of the 
Court of Common Pleas, shall be separated from the com- 
mon-law jurisdiction and vested \n a Chancellor, who shall 
hold courts of chancery in the several counties of this 
State." The equity jurisdiction here referred to included 
that exercised by the Court of Common Pleas theretofore, 
when acting as an Inferior Court of Chancery, as distinct 
from the Orphans' Court acting as an Inferior Court of 
Chancery held by them as well as theretofore exercised by 
the Court of Common Pleas when sitting as a Court of 
Equity, as provided in section 21, chapter 54, of the Act 
entitled, " An Act for the establishing courts of law and 
equity within this government," hereinbefore referred to> 
the powers of which courts of equity have hereinbefore 
been mentioned, and which are more fully described in 
said section. 

The Court of Common Pleas continued to hold the 
Orphans' Court and to exercise all the jurisdiction thus 
given to the Orphans' Court under the Constitution of 
1792, until that Constitution was amended in the year 
1802, as follows, viz.: "The Chancellor shall compose 
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the Orphans' Court of each county and exercise the equity 
jurisdiction heretofore exercised by the Orphans' Court, 
except as to the adjusting and settling executors', admin- 
istrators', and guardians' accounts, in which cases he shall 
have an appellate jurisdiction from the sentence and de- 
cree of the Register." The effect of this amendment 
was simply to devest the Court of Common Pleas of the 
power of holding the Orphans' Court of each county, and 
of vesting the power of holding said courts in the Chan- 
cellor. The equitable jurisdiction of the Orphans' Court 
was expressly reserved, although it was to be exercised 
by the Chancellor who composed said courts with appeal 
from the Orphans' Court thus composed in the matters 
of its original jurisdiction to the Supreme Court. There- 
after the Chancellor composed the Orphans' Court, exer- 
cising its equitable jurisdiction as distinct from the juris- 
diction which he exercised as Chancellor under sections 
1 and 14, article 6, of the Constitution of 1792. The 
power of the Orphans' Courts in the respective counties 
of this State, after the adoption of the Amendment of 
1802, as aforesaid, continued to be exercised by the Chan- 
cellor [composing said courts, until the adoption of the 
present Constitution of this State in 1831. That Consti- 
tution provides, section 10, article 6, that the " Orphans* 
Court in each county shall be held by the Chancellor 
and the Associate Judge residing in the county, the 
Chancellor being president." And "this court shall 
have all the jurisdiction and powers vested by the laws 
of this State in the Orphans' Court." This court has all 
such jurisdiction and power now. The question then 
arises, What is that jurisdiction and what are those pow- 
ers ? We have already seen that the original Court of 
General Quarter Sessions holding the Orphans' Court 
had from the beginning equitable jurisdiction and pow- 
ers. That the Orphans' Court, when held by the judges- 
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of the old Court of Common Fleas, possessed equitable 
jurisdiction and powers. That by the Constitution of 
1792, the judges of the Court of Common Pleas, or any 
two of them, composing the Orphans' Court of each 
county, might exercise the equity jurisdiction theretofore 
exercised by the Orphans' Court, except as to the adjust- 
ing and settling executors', administrators' and guardians' 
accounts, in which case they should have only appellate 
jurisdiction from the sentence or decree of the Eegister. 
This equitable jurisdiction under the Constitution of 
1792 was both original and appellate, for that Constitu- 
tion provides that appeals may be made from the Or- 
phans' Court in cases where that court has original juris- 
diction to the Supreme Court, whose decision shall be 
final. This equitable jurisdiction was continued in the 
court by the amendment to that Constitution in 1802, 
when the powers of the court were vested in the Chan- 
cellor, and this equitable jurisdiction and these equitable 
powers under the laws of this State, were, by the present 
Constitution of the State, vested in the Orphans' Court 
as now constituted. In fact there has been no period 
since the first establishing the Orphans' Court in this 
State, when that court has not possessed and exercised 
equitable jurisdiction and powers which may properly be 
termed original. In reference to what therefore may 
this equitable jurisdiction and these equitable powers be 
exercised ? Reasonably we should suppose in reference 
to all matters coming under the cognizance of said courts 
to which the application of equitable principles and pow- 
ers are necessary and proper for their determination, un- 
lass there be any case where the exercise of such juris- 
diction and such powers have been prohibited. Is there 
any such prohibition in respect to the case before us ? 
This court has jurisdiction to hear and determine the ap- 
plication of the administrator c. t. a. of John Green, 
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deceased, for an order for the sale of his real estate for 
the payment of his debts. It had the authority to hear 
and consider the election of the widow to take under the 
will of her husband and not her dower at law. The 
facts stated in the. petition of the administrator are before 
the court, as are also the circumstances under which she 
made her election as stated in her present petition to the 
court. Has any court the power to afford her the relief 
she asks, or granting her prayer for leave to withdraw 
her election, or to have the benefit of the devise and be- 
quest made in her favor in the will of her husband, which 
benefit was the inducement to her of waiving her right of 
dower at law? If this court should be satisfied that in- 
justice and wrong would be done the widow of holding 
her to her election without her being secure in the enjoy- 
ment of that benefit, has it or has it not the power to 
afford her the relief which she seeks, or must the court 
dismiss her petition and leave her either remediless or to 
the privilege, if she has it, of seeking for relief by a bill 
in equity \ Has she a cause for equitable relief, and if 
.so, can this court afford that relief ? We have seen that 
the Orphans' Court has, and always has had, equitable 
jurisdiction and powers. We have indicated to what 
matters the exercise of that jurisdiction and the exercise 
of those powers may be applied. We have not been able 
to see any prohibition upon such exercise in respect to 
the matters before us, either in the Constitution or laws 
of the State, and hence the inquiry becomes important 
whether there is anything in the nature and character of 
the application, or of the mode and manner and means 
by which the relief sought can be afforded, which pre- 
cludes this court in the exercise of its equitable jurisdic- 
tion and powers from affording such relief, and to this 
question I now address myself. And first, in what posi- 
tion does the petitioner stand before the Court ? She is 
25 
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the widow of John Green, deceased. Surviving him, 
she was entitled by law to one third of his real estate, 
legal and equitable, as her dower therein during her nat- 
ural life. She stands before the court in a different 
light from that of a mere legatee. She is not as a legatee 
a mere object of the bounty of the deceased. She is en- 
titled to be regarded in the light of a purchaser. She 
surrenders a clear legal right and gives a valuable consid- 
eration for the benefit which she claims under the will. 
The surrender of her rights at law to dower in her hus- 
band's real estate in consideration of the devises and be- 
quests contained in his will, has all the merits of a con- 
tract, and has by some courts been treated in the light of 
a contract between her and her husband. It is clear that 
she would not be subject to abatement of the bequests 
made to her in favor of mere legatees, and if the facts 
stated in the petition be true, there is no reason why the 
bequest should be subject to abatement in favor of cred- 
itors of the deceased, the truth of which facts this court 
has the power to ascertain, if it has the power to enter- 
tain the application at all. The petition states in sub- 
stance that by her release of dower the real estate sold 
by the administrator sold for an amount in excess of that 
for which it would have sold if her right of dower by 
metes and bounds had not been released by her election 
equal to the amount which she claims shall be reserved 
out of the proceeds of the sale, and not be applied by 
the administrator to the payment of debts during her life- 
time, but invested 60 as to raise the amount of her an- 
nuity. If so, no creditor of the deceased would or could 
sustain loss, but would in fact be benefited, because 
such excess of sale caused by her election to take under 
the will would, after her death, be applicable to the pay- 
ment of any unsatisfied debts against her husband's es- 
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tate. If, however, she is to be held to her election, and 
to be subjected to a diminution of her annuity, she will 
be the loser to the amount of that diminution, although 
she surrendered a valuable consideration for her whole 
annuity, and thus the creditors would receive the benefit 
to which they would not have been entitled but for her 
election. Would this be just or equitable as between her 
and the creditors. At most, the payment of their claims 
would only be postponed to a future period, while she 
would suffer a present and a continuing loss. It may be 
said that a testator is bound to be just before he is gen- 
erous, and that creditors who have legal rights are not to 
be postponed to the mere objects of the testator's bounty. 
The petitioner, if the facts alleged in the petition are 
true, is not affected by this principle. She was not the 
object of the testator's bounty. She was a purchaser for 
a valuable consideration, the surrender of her rights to 
dower at law in his real estate, in consideration of the 
devises and bequest in her favor contained in the will. 
She cannot be deprived of the benefits secured to her by 
the will by the claim of any one not possessing an equity 
superior to her's. It has been decided again and again, 
that a widow, under such circumstances as exist in this 
case, is not subject to the abatement of a legacy in her 
favor in relief of mere legatees, and I hold it to be true 
that the claims of creditors are not to be preferred to 
those of a widow who waives her assignment of dower by 
metes and bounds and elects to take the devises contained 
in the will, in her favor, in lieu of her right to dower at 
law, unless where the provisions made for her in the will 
in her favor in lieu of dower i6 so disproportionate to the 
value of her dower at law as would amount to a frartid 
upon creditors. I shall do nothing further than to quote 
from two adjudged cases in support of these positions 
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and append in a footnote* to this opinion, a reference to 
a few cases where the learning upon this subject may be 
consulted. In the case of Ismhart v. Brown, 1 Edw. 
Ch. 411, 6 L. ed. 190, it was decided by the Vice- 
Chancellor of New York, that a bequest in lieu of dower, 
and the acceptance of the same, amounts to a matter of 
contract and purchase, and the wife is to be paid the be- 
quests in preference to other legacies and without abate- 
ment. In this case the Vice-Chancellor says, " the lega- 
cies given to her (the widow) by this will are partly 
specific and partly pecuniary, and they constitute the 
provision made for her by the testator in lieu of her right 
of dower in his estate. It is the price put by the testator 
himself upon that right and which she is at liberty to 
accept. Her relinquishment of dower forms a valuable 
consideration for the testamentary gifts. In this point of 
view she becomes the purchaser of the property left to 
her by the will. So, on the other hand, the husband 
offers a price for his wif e'6 legal right of dower which he 
proposes to extinguish ; and if she agrees to the terms 
she relinquishes it and is entitled to the price. It is, 
therefore, a matter of convention or contract between 
them, and what she thus becomes entitled to receive is 
not by way of bounty, like other general bequests, but as 
purchase money for what she relinquishes and which con- 
sequently must be paid in preference to other legacies." 
Then, after reviewing a number of cases on the subject 
the Vice-Chancellor says : " Considering all these cases I 
am bound to regard the law as settled, that under cir- 
cumstances like the present a widow is entitled, after 

* Note.— Butricke v. Broadhurst, annexed notes, 1 Ves. Jr. 171; 
Wake v. Wake, 1 Ves. Jr. 335; Burridge v. Bradyl, 1 P. Wins. 127; 
Blower y. Mbrret, 2 Ves. Sr. 420; DevenhiU v. Fletcher, 1 Ambl. 244; 
Heath y. Bendy, 1 Ruse. 543; Isenhart y. Brown, 1 Edw. Ch. 411, 
6 L. ed. 190; HalTs Case, 1 Bland, Ch. 205, 17 Am. Dec. 275. 
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payment of the debts, to the whole provision which the 
husband chooses to make for her by his will in lieu of 
dower, in preference to all other legatees who are conse- 
quently to be postponed where there is a deficiency of 
assets. Of course the debts must be paid before she can 
be entitled even to specific legacies." I quote these last 
observations of the Vice-Chancellor not to adopt them, 
but to express my dissent from them so far as they con- 
vey the idea that a widow is not entitled to the provision 
made for her in a will in lieu of dower, until after pay- 
ment of the debts of the testator, and I say " of course " 
this is not true where the value of her right of dower 
relinquished in consideration of the devises and bequests 
in the will is of equal value with that of such devises and 
bequests. And why ? Because the right of dower which 
she relinquished in her husband's real estate, was not sub- 
ject to, and could not be made subject to, the payment 
of the debts due by her husband, and his creditors could 
have no claim upon the proceeds of the sale arising from 
lands to which she was entitled as dower, without her 
relinquishment of dower thereon, and she taking under 
the will of her husband, property only equal in amount 
in value to the right of dower as relinquished, and taking 
as a purchaser and not through the bounty of the testator, 
it would be inequitable to postpone her rights under the 
will to the claims of her husband's creditors. In support 
of the view thus presented I refer to Margaret HalVs 
Case, 1 Bland, Ch. 203, 17 Am. Dec. 275, in which 
it was decided that a widow who elects to take 
the estate devised to her in lieu of dower is to be 
deemed a purchaser for a fair consideration to the value 
of her dower, and must have her claim sustained as a lien 
to that extent in preference to creditors. As this case is 
very similar in its facts to the one before us, I will give 
it in full. The case is reported thus : " This case arose 
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upon a creditor's bill filed on the 5th of October, 1825, 
by George Mackubui and Margaret Hall, the widow and 
executrix of Joseph Hall, deceased, against his devisees, 
Samuel Matthews and others, alleging that his personal 
property was insufficient to pay his debts, and praying 
that his real estate might be sold for that purpose. A 
decree was passed on the 30th of June, 1826, for the 
sale of the realty accordingly; and the trustees reported 
that he had made sale of a part of it, which was finally 
satisfied on the 1st of March, 1827, On the 1st of 
March, 1827, the plaintiff Margaret, by her petition 
stated that her late husband had, by his last will, devised 
to her a large portion of his estate, to hold a part during 
her life and another part for a term of years ; that she 
had elected to take under the will of her husband im- 
mediately after his death when she was unacquainted 
with his affairs ; but that it is now ascertained that the 
claims against his estate will absorb so much of it as, if 
paid to her exclusion, will deprive her of all benefit in- 
tended by the will, and leave her in a much worse situa- 
tion than if she had rested altogether upon her common- 
law rights. And therefore, as her election was improvi- 
dently made, and at the time when she was destitute of 
the information which alone could enable her to act know- 
ingly upon the subject, she prays that it may be annulled 
that she may be allowed the value of her dower, or be 
relieved according to the nature of the case, etc." . . . 
The Chancellor said : " The will of the deceased husband 
of this widow lay before her and presented to her a 
choice between the estate therein bestowed and that given 
by the law. In her election to take under the will there 
is no apparent room even to suspect fraud, nor has the 
existence of any been intimated; and it is difficult to 
perceive how there could have been any mistake. But 
supposing it possible to show that a mistake had occurred, 
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I should require from her a strong and clear case of mis- 
apprehension. She has heretofore formerly made her 
election in the manner prescribed by law, and has sol- 
emnly re-affirined that choice by bringing this suit. An 
-election thus deliberately made, repeated and adhered to, 
ought not to be lightly shaken or easily annulled. This 
widow must therefore be held firmly bound by her elec- 
tion, and can have no relief but such as may be alto- 
gether compatible with the choice she has thus made. A 
devise which is merely of the nature of a donation or 
that appoints persons to take as heirs, in place of those 
designated by the law, must certainly be considered as 
void against creditors. But a devise in lieu of dower is 
one of a different character and of much higher merits. 
It discharges a highly favored debt due from the testator ; 
it relieves his real estate from a lien imposed by law in 
favor of his wife in preference to all others with which 
he himself could have encumbered it by any contract of 
his own. In the language of the Act of Assembly, a 
widow electing to take under the will of her husband is 
to " be considered as a purchaser with a fair considera- 
tion." It is clear, therefore, that this devise is fraudu- 
lent as against creditors, only as far as it exceeds the value 
of the dower in lieu and discharge of which it was given 
and has been accepted. The creditors have associated 
themselves with the widow and devisee of the deceased, 
and have asked to have the real estate sold for the pay- 
ment and satisfaction of all. But these creditors now, it 
-seems, propose to have their claims first satisfied in pref- 
erence and exclusion of the devise to the widow. They 
who are the widow's opponents would thus bind her to 
her election to take under the will which satisfied her 
<jlaim that had a preference over theirs; and yet they 
would leave her to take by that devise nothing, or less 
than the amount of her legal claim. This cannot be 
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allowed. They who ask equity must do equity. These 
creditors must either permit the widow to take the whole 
amount under the will, as is her choice, or allow her to- 
obtain full satisfaction for her dower; because to the 
value of that at the least, she is both at law and in equity 
" a purchaser with a fair consideration," and to that ex- 
tent therefore the devise must be sustained. The widow 
is clearly entitled to one or the other, either the devise or 
the dower, and since her taking the whole of the subject 
devised, which was and is her choice, has been objected 
to, she must be allowed to take as devisee to the full 
value of her dower which she has relinquished, but no 
more. 

The Chancellor made the following order, viz.: " There- 
fore, it is ordered that the said Margaret Hall be, and she 
is hereby allowed, one-seventh part of the proceeds of 
the real estate in the proceedings mentioned in bar and 
satisfaction of all that portion of the real and personal 
estate devised to her by her late husband, Joseph Hall, 
and which property so devised she had elected to take in 
lieu of her dower." 

This case was decided in Chancery for the reason I 
suppose that, under the law and practice of Maryland, 
the Court of Chancery alone had jurisdiction to award a 
sale of the realty of a deceased person for the payment of 
his debts where the sale of the realty became necessary 
for such purpose. The course to be pursued was by a 
creditor's bill against the devisees and others claiming the 
land when a decree was made for the 6ale of the land. 
Of course it became necessary to make return of the sale 
to the court which had made the decree for the sale, and 
every claim upon the proceeds of sale had to be presented 
to that court, and might be as was done in this case, by 
petition by the claimant. The principle applicable in 
this respect to the present case and to all similar cases, is. 
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that the court vested with the power of ordering the sale, 
and to whom a return of the sale must be made, and which 
has authority in respect to confirming or refusing confir- 
mation of sale, and of course in case of refusal of confir- 
mation to order a return of the purchase money to be 
made to the purchaser — in short the court having juris- 
diction of the subject-matter of sale, and the proceedings 
thereunder, and more especially when such court possesses 
equitable powers in respect to matters within its jurisdic- 
tion, has authority as a necessary incident to the exercise 
of its jurisdiction, to pass upon all matters either legal or 
equitable, necessary and proper to a just determination in 
respect to those matters, unless there is some limitation 
to the exercise of its powers imposed by law, or unless it 
finds itself inadequate to do complete justice between 
contending parties, and can remit such parties to some 
other tribunal where justice can be more effectually ad- 
ministered. In the case before us the claim of the peti- 
tioner being just and equitable in its character, so far as 
not to be prejudiced by her election, this court ought not 
to subject her to the expense and delay of making appli- 
cation by a bill to the Chancellor for relief in equity if 
this court can itself grant the relief to which she is enti- 
tled. And why can it not? The extent of the equity 
claimed would be the same in either court. The relief 
sought may be afforded as well upon petition and rule as 
by bill and answer. In the case already cited in Bland, 
relief afforded to the widow was upon petition after 6ale 
made, and the bill mentioned in that case in equity was 
simply to obtain an order for the sale of the lands, which, 
under the law of Maryland, and the practice in the courts 
of that State, seems to have been necessary, although not 
necessary where the question related simply as to the ap- 
plication of or right to the fund. In the present case 
the order of sale was obtained, not on bill in equity after 
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■answer thereto by persons claiming the real estate as in 
the case in Maryland, but upon petition to the Orphans' 
Court, having jurisdiction to make the order, and upon 
notice to the heirs or persons interested in the real estate. 
The proceeds of sale being in the hands of the adminis- 
trator subject to the order of the court and to the pay- 
ment of the debts of the deceased, so far as the fund 
shall be ascertained to be applicable, can there be any 
doubt as to the right of the court to determine whether 
such fund is subject to any equity or rightful claim para- 
mount to that of creditors ? The measure of proof would 
be the same in one court as in the other, and the mode 
and manner of proof is not necessarily dissimilar. I am, 
therefore, of the opinion that this court has ample author- 
ity to determine the questions arising upon this petition ; 
and that it is the only tribunal which ought to pass upon 
those questions. Whether it ought to grant either one 
of the prayers of the petitioner depends upon the truth 
of the facts alleged therein. Some of those facts we 
know by the record. We know that the sale was made, 
the amount of the sale, that it has been returned to this 
•court by the administrator, the statements made in the 
petition of the administrator for obtaining the order of 
sale, the election of the widow to take under the will 
indorsed on the petition, and there is nothing in the case 
to show any fraud on her part, or on the part of any one 
olse, and we have no reason to believe from anything be- 
fore us that she had, or could have had, any knowledge 
in respect to the condition of the estate other than that 
obtained from the petition upon which the order was 
made. Did she, by electing to take under the will of her 
husband and thereby waiving the assignment of her dower 
by metes and bounds, surrender or give an equivalent for 
the interest on the sum of $3,333.33£, which sum she 
now asks may be invested or secured so that the semi- 
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■annual interest thereon be paid to her during her life ac- 
cording to the direction of her husband in his 6aid will. 
There is no doubt that in a case arising in the Court of 
Chancery in which the right to elect between two inter- 
ests, or to revoke an election already made and to be 
remitted to rights waived upon election, that the court 
would feel itself compelled to decide in conformity to 
the long train of decisions on the subject, that before a 
party can be compelled to elect, such party would be en- 
titled to be informed fully in respect to his or her inter- 
ests and to the situation of the estate or funds in respect 
to which they might arise, and for that purpose to have 
accounts taken in that court. According to the English 
law, and the same is doubtless true in this country wher- 
ever the question has arisen in Chancery, before a widow 
-can be compelled to make her election between her right 
of dower at law and a devise in lieu of dower, she is en- 
titled to be fully informed of the comparative value of 
the two rights or subjects-matter of choice. This princi- 
ple is one of such obvious fairness that I know of no case 
in which the contrary thereof has been judicially held. 
Other circumstances, however, besides an accurate knowl- 
edge of the comparative value of the two things which 
are the subject of election may be sufficient to bind ; but, 
-as has been well remarked, these circumstances (whether 
arisfag out of original intention, acquiescence in the acts 
of others, or the effect of acts of the party having the 
right of election on the interest of third persons), must 
be so infinitely varied and modified in different cases 
that no rule applicable to all can be laid down ; each must 
be determined on its own particular grounds. In the case 
of Wake v. Wakey 1 Ves. Jr. 335, it was decided that the 
receipt of a legacy and annuity under the will, for three 
years, did not prevent her right of election being pre- 
sumed not to have acted with full knowledge which 
would bind her. 
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I conceive it to be settled law, that acts done by a 
party before he or she is fully informed of his or her 
rights will not, generally speaking, amount to an elec- 
tion ; and where an election has in fact been made, as in 
this case, without full information and without the means 
of full information, I conceive it would be inequitable to* 
hold a widow to such an election if no other relief than 
allowing her to revoke it could be afforded. And if such 
revocation, under proper circumstances, can at all be 
made as the authorities show, it certainly ought to be 
made in the tribunal in which the election was made. 
What jurisdiction has any other court to allow a revoca- 
tion to be made ? As to revocation itself, what authority 
would a Court of Chancery have to compel this court to 
allow it ? An appeal from this court does not lie in the- 
Court of Chancery, but only to the Superior Court when 
the opinion of the judges composing the Orphans' Court 
are opposed. Now, in a case where revoking an election, 
ought to be allowed in order that justice and right should 
be done, and this court should refuse to allow such revo- 
cation, I submit that the Court of Chancery would be 
powerless to afford relief. This is the only tribunal in 
which such revocation could be made, and that the right 
of revocation does exist where equitable circumstances 
demand it, cannot be questioned in view of the uniform 
rulings of courts upon that subject. In this case the 
widow made her election in this the only tribunal in 
which the right of election is provided for under the 
statute. The order for sale free of dower was made by 
the court, the sale has been returned to the court and it 
now appears that the election was made by the widow 
without full knowledge of the condition of the estate as 
she alleges, and without the opportunity for such knowl- 
edge ; but upon the faith of the statements contained in 
the petition made by the administrator upon which th& 
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order of sale was obtained, statements doubtless believed 
at the time by all parties to be true. The proceeds of 
sale are in the hands of the administrator. Do not the 
equities of the widow attach to those proceeds and fasten 
them as against creditors in the hands of the administra- 
tor during the life of the widow ? And if so, cannot this 
court make an order that the administrator shall reserve 
out of the clear residue of sales a sum sufficient to satisfy 
the equitable lien upon them, and apply only the balance 
of said proceeds in discharge of the debts of the deceased 
during the lifetime of the widow ? I think it may. The 
principle of the sum so reserved would, however, after 
the death of the widow, belong to the administrator, and 
be in his hands to pay any unsatisfied debts of the de- 
ceased, and in case there were no such debts, to be paid 
by him to the parties respectively entitled to receive it 
under the will of the deceased. It may be true that the 
administrator and the widow may have a right, either 
separately or conjointly, to apply to the Court of Chan- 
cery for an order as to how, in what manner, and in 
what funds, the said sum so reserved by order of this 
court may be invested, treating it as a fund burdened 
with an equity, or in the absence of any order of any 
court having jurisdiction in respect thereto, I see no ob- 
jection to its being retained by the administrator and 
safely invested by him as such administrator to raise the 
annuity for the widow during her life, and afterwards to 
be applied according to law. Nor do I see any objection 
to this court making such order, the whole subject-matter 
of the sale and the rights of the parties being before it. 
It is true, no statute of the State expressly gives the 
authority to this court to make the investment, but the 
court being one of equity powers in respect to any sub- 
ject-matter within its jurisdiction, and calling for the 
application of equitable principles, and in view of the 



898 Green v. Saulsbury. March T. 

Opinion. 

positive legislation of the State in respect to securing the 
rights of the widow in the proceeds of her husband's 
real estate, when the same shall be sold for the payment 
of his debts, she waiving her right to an assignment of 
dower therein by metes and bounds, and electing to take 
in lieu thereof the interest on one third of the proceeds 
of sale, and the statutory authority of the court to secure 
such third part so that the interest may be paid to her 
during her life, I do not think that this court would be 
transcending its fair, legal and constitutional authority 
to order a proper investment of the sum, but it would be 
acting within the spirit and intention of the law in such 
cases in granting the prayer of the petition in this re- 
spect. "Qui heeret in litera, hceret in cortice" 

Where a court has jurisdiction it has a right to decide 
every question which occurs in the cause, and whether 
its decision be correct or otherwise, its judgment, until 
reversed, is regarded as binding in every other court. 
But, if it act without authority, its judgments and ordera 
are regarded as nullities. They are not voidable, but 
6imply void, and form no bar to a recovery sought, even 
prior to a reversal in opposition to them. Elliott v. Peir- 
sol, 26 IT. S. 1 Pet. 340, 7 L. ed. 17(T. I take the princi- 
ple to be this, that where a court has jurisdiction of the 
subject-matter, having the right to decide every question 
occurring in the cause,* the correctness of its decision in 
respect to any such question can only be inquired into 
upon a writ of error or upon an appeal therefrom. In 
this case no writ of error would lie, and an appeal, and 
that to the Superior Court only for the county, in case 
the opinions of the judges composing this court should 
be opposed, could be taken. This should only make us 
the more careful of the propriety and correctness of the 
decision we shall make, but it should make us equally 
careful not to avoid the exercise of a jurisdiction which 
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we rightfully possess, and not to remit the determination 
of a question to another tribunal possessing no jurisdic- 
tion, or at best only a doubtful jurisdiction, in respect to 
it either original or appellate. 

If it be true that a widow is entitled to revoke her 
election, to take the devises and bequests in her hus- 
band's will in lieu of her legal right to dower in real 
estate, and if such revocation of election can only be 
made in the court in which the election was made ; and 
if it be true that the widow should be remitted either t<y 
her right at law, as if such an election had never been 
made, or should be compensated by a just equivalent out of 
the proceeds of the sale of the real estate under an order o* 
sale for the payment of debts,— it would seem that the court 
in which the election was made, or the right to revocation 
of election or of just compensation instead thereof, is, 
and should be, the proper court to ascertain and deter- 
mine the amount or extent of that compensation. Such 
amount being thus ascertained and determined not being 
a sum awarded absolutely in gross as absolute property, 
but only the annual interest upon such sum, it would be 
proper to preserve the principal sum for the benefit of 
those who might be entitled to it after the interest there- 
on should be no longer payable to the widow. If the 
court in which the proceedings for the sale of the real 
estate were, was necessarily the Orphans' Court, and if 
that court possesses, as we have seen, equitable powers^ 
and if it has jurisdiction of the cause before it, and if, as 
we have seen, that a court having jurisdiction of a cause 
has a right to decide every question which occurs in such 
cause, it would follow reasonably that the Orphans' Court 
is the proper tribunal to decide in respect to the safety 
and security of such principal sum, and that, if in the 
judgment of the court the investment of the principal 
sura should be necessary or proper for such security or 
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safety, then said court would have the authority and 
should order the investment. If the petitioner in this 
cause is entitled in law or equity to interest on such share 
of the proceeds of 6ale of the real estate of her husband 
as would be an equivalent for her dower, she not being 
debarred thereof by her election, she would, I submit, 
be brought within the spirit and equity of the Act of 
March 26, 1869, and this court would be invested with 
the authority contemplated in that Act. The Act con- 
sists of one section (s^e Code, 557), which is as follows : 
" That hereafter upon the return of a sale of real estate 
by any executor or administrator to pay the debts of the 
decedent, pursuant to section 4 of chapter 90 of the Re- 
vised Statutes of this State, in cases in which the widow 
of the decedent is entitled to interest on a share of the 
proceeds of sale as an equivalent for her dower, the pur- 
chaser may, at his election, either secure such share pur- 
suant to the provisions of the said section, or he may pay 
the same into the Orphans' Court, in which case the said 
share shall be invested or otherwise secured under the 
direction of the said court for the benefit of the parties 
interested in the same." 

In this case why may not the administrator, who him- 
self, by leave of the court, has in fact become the pur- 
chaser, pay the sum which the court may adjudge equi- 
table, into the court, to be invested or otherwise secured 
under the direction of the court for the benefit of the 
parties interested in the same ? 

It appears by the return of sale made by the adminis- 
trator that the sale of the real estate amounted in the 
aggregate to the sum of $11,946.00, one third of which 
would be the sum of $3,982.00, the annual interest upon 
which would be $238.92, which sum annually during her 
life would be more than an equivalent for the annual in- 
terest on the sum of $3,333.33£— to wit, $200— which 
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the petitioner asks may be secured to her. The petition 
of the widow states that the real estate of the deceased 
in which she was entitled tb dower was not incumbered 
by any lien paramount to her claim, unless perhaps the 
lien of a recognizance in this court amounting to $2,214.- 
60J, with less than one year's interest thereon. If the 
amount so due on said recognizance be deducted from 
the aggregate amount of the sales at the time of her elec- 
tion to take under the will, it would leave a balance of 
about $9,598.54, one third of which would be $3,199.- 
51£, the annual interest on which would be $191.97, 
being $8.03 less annually than the sum of $200, to which 
the widow claims to be entitled. The deceased also, in 
his will as a part of the consideration for his wife's relin- 
quishment dower, devised to her a house and premises 
in Dover. What would be a fair annual rental for said 
house and premises we do not know, nor can we tell 
whether two third parts of such rental value should be 
•considered in determining the proportion of the amount 
of sales which should be reserved for the benefit of the 
widow, nor do we know whether the amount of said 
recognizance should be taken into consideration by us as 
at present advised. 

These matters are subject to proof which may here- 
after be presented to us, and in respect to which no opin 
ion is expressed further than to say, that the court would 
not be warranted in concluding that the devise aqd be- 
quest to the widow in lieu of dower was a fraud in 
respect to creditors, or so unjust to them as to justify 
the court in any manner disturbing or lessening it. I 
think, therefore, that the widow should amend her peti- 
tion and rule by leave of the court, so as to make the 
creditors of John Green, deceased, co-defendants with 
the administrator in said rule, and that the rule should 
be served upon the creditors commanding them to ap- 
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pear in court by a certain day therein to be named, and 
show cause why the prayer of the petition should not be 
granted, so far at least as said* prayer relates to the invest- 
ment of the sum of $3,333.33£, under the order of this 
court. I express no opinion at present in respect to the 
alternative prayer of the petition for leave to revoke the 
election already made under a misapprehension of facts, 
other than to say that that part of the prayer should not 
be allowed if that which is equitable and right toward 
the widow can be otherwise effected. 
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Benjamin Burton 

vs. 

Geoege W. Willen et al. 

Sussex, March T., 1872. 

Advances by maker of recognizance to obligee — right 
to set-off — next of kin acting as guardian— proof 
of insolvency. 

1. The maker of a recognizance who has by advances paid obligee 

the full amount due has no standing in a court of equity to en- 
join an action at law on the recognizance since he has a com- 
plete defense at law by pleading payment in such action. 

2. An executor who has voluntarily acted as a parent to a daughter 

of the testator cannot hold her on a promise made after her 
majority to allow advances made to her upon a recognizance 
which he owed her in another capacity when he neglected to 
inform her that property to the extent of several thousand 
dollars which was shown by his last executor's account to be in 
his hands for distribution to her has been dissipated in paying 
debts of deceased and in advances to her. 

8. A relative of an orphan who without authority from the court 
assumes the position of guardian for it and not only exceeds its 
income but nearly exhausts its principal in paying current ex- 
penses, will not be aided by a court of equity to set off his lia- 
bility upon a recognizance which he owes to it and which is in 
the hands of her assignee for value upon advances which he has 
personally made in the payment of expenses. 

4. Before equity will decree the repayment of money advanced to 

pay for articles purchased by an infant, the one making the ad- 
vances must show that the articles were necessaries. 

5. An open and unascertained account must be settled and estab. 

lished in a court of law before a court of equity will set it off 
on a fixed and ascertained indebtedness due on a recognizance. 
403 
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6. Insolvency is not shown by the fact that one is under execution 
process in favor of one creditor and threatened with suits by 
others. 

Injunction bill. — The bill seeks to enjoin the prose- 
cution of a snit by George W. Willen as assignee of Vir- 
ginia C. Truitt and George T. Truitt, of an action to 
enforce complainant's liability on a recognizance. 

The f acts are stated in the opinion. 

Jacob Moore, for complainant. 

T. F. Bayard and C. §3f. Outten, for defendant 

Ridgely, Chancellor ad Litem : — At the September 
Term, 1855, of the Orphans' Court for Sussex County, 
Benjamin Burton, the complainant, accepted parcel No. 
5 of the intestate real estate of his mother, Polly Vessels, 
who had died in the year 1833, and on the 20th day of 
September, 1855, entered into a recognizance in the said 
Orphans' Court with John H. Burton and Peter R. Bur- 
ton as his sureties conditioned for the payment to the 
other parties entitled of the sum of $2,430.73, with in- 
terest from the said 20th day of September, 1855. Vir- 
ginia C. Truitt, then Virginia C. Burton, one of the de- 
fendants, being a granddaughter of the said Polly Vessels, 
deceased, and one of her heirs-at-law, was entitled to the 
sum of $173.41, with interest from the 20th day of Sep- 
tember, 1855, as her part and share of the said recogni- 
zance. The said Virginia was the daughter and only 
child of David Burton, who died on the 25th day of 
June, 1855, prior to the time when said recognizance was 
entered into, and at the time of her father's death she 
was between five and six years old, and at the time of 
said recognizance she was about six years and twenty- 
two days old. Her mother had died shortly previous to 
the death of her father. On the 9th day of August, 
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1870, she intermarried with and became the wife of 
George T. Truitt, a defendant in this suit, and was then 
an infant under the age of twenty-one years, but on the 
21st day of the same month of August, 1870, she at- 
tained her majority. On the twenty-first day of April, 

1871, the said George T. Truitt, the husband of the said 
Virginia, assigned on the record of said recognizance all 
his said wife's share and interest therein to George W. 
Willen, the other defendant, who on the 29th day of 
September, 1871, commenced in the Superior Court for 
Sussex County an action of scire facias wherein the State 
of Delaware, for the use of George T. Truitt and Vir- 
ginia C, his wife, in right of said Virginia C, now for 
the use of George W. Willen, was the plaintiff, and Ben- 
jamin Burton, John H. Burton, and Peter E. Burton 
were the defendants to recover the part or 6hare of said 
recognizance to which the said Virginia had been entitled 
and which had been assigned by her husband to him as 
aforesaid. The bill of complaint was filed March 11, 

1872, by Benjamin Burton, the complainant, against 
George W. Willen alone, to restrain him from proceed- 
ing any further in his suit of scire facias in the Superior 
Court, and to enjoin him from the collection of the share 
in the said recognizance, which had been assigned to him 
by George T. Truitt — a preliminary injunction had been 
previously issued on petition filed by Burton against 
Willen. The answer of Willen was filed June 26, 1872, 
and further answer filed September 13, 1872, and further 
additional answer September 26, 1872, and afterwards 
depositions of witnesses were taken for the complainant 
and respondent. On January 3, 1876, an order was made 
by the then Chancellor ad litem that the complainant 
amend his bill so as to make George T. Truitt and 
Virginia C, his wife, parties in this cause, and on the 
19th day of September, 1876, the amended bill making 
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the new parties defendants was filed, and on the 9th 
day of December, 1876, George T. Truitt and Virginia 
C, his wife, the new parties, defendants, filed their joint 
and several answer. 

By an agreement in writing, dated January 6, 1877, 
and signed by the respective solicitors for the complain- 
ant and respondents, it was agreed that all the testimony 
taken in this cause when Willen alone was respondent, 
except that of Truitt and wife, should be deemed and con- 
sidered as evidence between the present parties in this 
cause, and that the testimony of said Truitt and wife be 
considered evidence as between Burton and Willen the 
same as before the making of new parties, but that said 
agreement should not affect any exceptions theretofore 
filed against witnesses and evidence. The cause was ar- 
gued on the 1st and 2d days of December, 1881, on bill, 
answers, depositions, and exhibits. 

The prayer of the bill in substance is that the defend- 
ant, Willen, be perpetually enjoined from proceeding any 
further with his said suit of scire facias on said recog- 
nizance, and from assigning the said recognizance or any 
part thereof to any other person and for general relief. 
The grounds stated in the bill of complaint for the relief 
prayed for briefly are that the complainant from the time 
of the death of the father of the said Virginia until her 
marriage with the said George T. Truitt, supplied the 
said Virginia with clothing and paid her board ; that he 
advanced and paid to her at different times various sums 
of money to pay her traveling expenses to and from 
school and to supply her necessary and proper wants ; 
that he sent her to school and paid for her education ; 
that he furnished her with and paid for such clothing as 
was proper and becoming to her station in life, and that 
the articles so furnished and paid for by him and the 
money advanced and paid by him for her board, educa- 



1872. Bubton V. WlLLEN. 407 

Opinion. 

tion, and traveling expenses were proper and necessary 
■and suitable to her station in life ; that the said Virginia, 
After she arrived at years of discretion but before her 
majority, repeatedly promised the said complainant that 
■she would when she arrived at age pay him for all his 
expenses and advances made by him for her use and ben- 
efit, or would allow him the same in a settlement she 
would have with him after she became of full age ; that 
after the marriage of the said Virginia and after she had 
attained full age, to wit, in the month of November, 
1870, the complainant having drawn off his account 
Against the said Virginia, submitted the same to her and 
her husband, and went over the same with them, explain- 
ing each item of the account, and that the said Virginia 
and her husband expressed themselves satisfied with the 
same, and said it was correct and promised to pay or allow 
it when they should have a settlement with the complain- 
ant ; that they both distinctly declared the complainant 
should never lose anything by reason of the money paid 
And advanced by him for the said Virginia during her 
minority ; that the said admissions, approvals, and prom- 
ises to pay were made more than once, and that in the 
same interview in a further conversation had between the 
said complainant and the said George T. Truitt, the said 
Truitt did further and in the presence of his wife prom- 
ise the complainant that the amount of said account 
should be allowed and go especially as a credit and pay- 
ment to the full amount thereof on and to the said share 
of his wife in said recognizance. 

The bill further alleges that at the time of the inter- 
view between the said complainant and the said Truitt 
And wife and at the time of the assignment to said Willen, 
said account with its interest amounted to as much or 
more than the said Virginia's share of said recognizance, 
And that the said complainant does not owe to said George 



408 BUBTON V. WiLLEN. MARCH T- 

Opinion. 

T. Truitt in right of his wife or to the said George W- 
Willen as his assignee said share of said recognizance or 
any part thereof, the same having been wholly paid by 
the complainant before said assignment. 

The bill also charges that Willen, before the assign- 
ment to him, had notice that the complainant had an 
account against the said Virginia which was a set-off, and 
payment of her share of said recognizance, and further 
charges that the consideration paid or promised to be 
paid by Willen to Truitt for said assignment was much 
less than the share assigned. 

The answer of Willen denies all knowledge on his part 
that the complainant had supplied the said Virginia with 
clothing and necessaries, and had made advances of money 
to her, and had paid for her education, support, and 
maintenance, except that while he, Willen, was in the 
mercantile business he had sold some articles to the com- 
plainant at different times, which the complainant repre- 
sented to be for the use of the said Virginia, but that the 
value of said articles did not in the aggregate exceed the 
sum of forty dollars ; he further denies any knowledge 
on his part, before said assignment, that the complainant 
had any account against the said Virginia for necessaries 
furnished to her, or that the complainant held any account 
against the said Virginia which was a set-off, and payment 
of her share of said recognizance. He admits the service 
upon him on the 24th day of April, 1871, three days 
after the assignment, of a written notice from the com- 
plainant that he, the complainant, had paid to the said 
Virginia both the principal and interest of her share in 
said recognizance and that he, the complainant, would 
resist the collection of it on the ground that it had been 
fully paid and satisfied ; he also sets forth in his answer 
the consideration he agreed to pay Truitt for the assign- 
ment, and states how the same was secured to Truitt, and 
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when and how paid. The answer of Truitt and wife ad- 
mits that the complainant, daring the minority of the said 
Virginia, did furnish her with clothing, and paid for her 
board, education, and support ; admits that after the mar- 
riage of the said Virginia, and after she had arrived at 
age, the complainant called upon her and her husband at 
the house of John P. Burton, and there produced what 
he called an account against her and asked her to allow it 
in settlement and payment of her share of the said recog- 
nizance, but that both she and her husband positively 
refused to allow it in settlement of her share in said recog- 
nizance and they stated to the complainant that their 
business was in the hands of C. M. Cullen, Esq., for set- 
tlement and adjustment, and referred the complainant to 
him as their attorney. They further state in their answer 
that the complainant had in his hands, as executor of the 
said David Burton, father of the said Virginia, money 
due to the said Virginia from her father's estate more 
than sufficient to reimburse the complainant for all ad- 
vances made to her and for all money paid by him for 
the education, clothing, support, and maintenance of the 
said Virginia during her minority ; that while the com- 
plainant was making such advances for the said Virginia 
during her minority she believed that they were made 
out of monies in his hands as executor of her father, 
which belonged to her under her father's will, and that 
she never knew of the indebtedness of the complainant 
to her in said recognizance until the interview at the 
house of John P. Burton. 

It may assist us in the proper consideration of this case 
to notice briefly the condition of the parties at the time 
of the death of David Burton, and at the time of the as- 
signment to Willen by Truitt of his wife's share in said 
recognizance as shown by the evidence and exhibits in 
the cause. David Burton died in June, 1855, having 
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previously made a will by which he devised and be- 
queathed all his real and personal property, after the pay- 
ment of debts, to his only child, Virginia C, and her 
heirs and assigns forever, but in case the said Virginia 
.should die before she should arrive at the age of twenty- 
one years or without an heir or heirs lawfully begotten 
of her body, then all of the said real and personal prop- 
erty should go to his three brothers, Benjamin Burton, 
John H. Burton, and Peter K. Burton, their heirs and 
assigns forever, and he nominated his brother Benjamin 
Burton as his executor. The said David Burton at the 
time of his death was seised of an undivided moiety of a 
lot of land of about two acres, with a tan yard and a 
dwelling house thereon, situated in or near Millsboro, in 
Sussex County, also of a store house in said town of 
Millsboro, and also of a farm containing about 160 acres 
of land situated in Indian River Hundred, in Sussex 
County, which together were worth at that time about 
three thousand dollars, and yielded an annual rent of 
about two hundred and fifty or three hundred dollars. 
The said David Burton at the time of his death was 
also possessed of a considerable personal estate, the value 
of which, however, is not stated in the evidence. On 
the 2d day of December, 1877, Benjamin Burton, the 
complainant in this suit, as the executor of David Bur- 
ton, passed before John Sorden, then Kegister of Wills 
for Sussex County, a first testamentary account on the 
estate of the deceased, by which it appears that he then 
had in his hands, as executor, the sum of twelve hundred 
and eighty-seven dollars and sixty-one cents, and on the 
1st day of June, 1860, he passed before the said Register 
of Wills a second testamentary account showing an un- 
appropriated balance in his hands, as executor, of the 
sum of two thousand, three hundred and thirty-five dol- 
lars and fifty-one cents, and up to the time of the com- 
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mencement of this suit he had passed no other account 
on the estate of the said deceased. The complainant, ac- 
cording to the evidence, was also in receipt of the rents 
from the real estate of which David Burton died seised, 
from the time of his death until the first day of January, 
1870, a period of more than fourteen years, and had 
-during that time expended but little in repairs to the 
real estate. The said Virginia was also on the 20th day 
of September, 1855, entitled as one of the heirs-at-law of 
Polly Vessels, her grandmother, to an interest or share 
in four several recognizances in the Orphans' Court for 
Sussex County, the aggregate* amount of her share or in- 
terest in the said four recognizances being the 6um of 
ten hundred and eighty dollars and forty-six cents with 
interest thereon from the date of said recognizance, 
viz., September, 1855. 

Such was the apparent condition of affairs at the time 
of the assignment to Willen and at the time of the com- 
mencement of this suit, and the said Virginia was then 
apparently worth in real and personal property more 
than six thousand dollars, exclusive of any accumulated 
interest. It seems, however, that on the 18th day of 
April, 1874, about three years after the said assignment 
to* Willen, the complainant, as the executor of David 
Burton, deceased, passed before the Register of Wills a 
third testamentary account on the estate of the deceased, 
by which he showed an overpayment of one thousand 
and ninety-seven dollars and eighty-one cents, and it was 
stated and admitted in the argument that since the 
passage of said third testamentary account and pending 
the present litigation all the real estate of which the said 
David Burton died seised had been sold by his executors 
under an order of the Orphans' Court for Sussex County 
for the payment of debts due from said deceased. 

I think it clearly established by the evidence that the 
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complainant paid for the board, clothing, maintenance, 
and education of the said Virginia, if not from the time 
of the death of her father till her marriage, at least for 
the greater part of that period. I also think from the 
evidence that the defendant, Willen, at the time of the 
assignment to him, had notice that the complainant waa 
making a claim against the said Virginia for advances 
of money made by him for her use and benefit during 
her minority, and that he was making an effort to get 
such claim allowed by Truitt and wife in payment and 
settlement of his indebtedness to her on said recogni- 
zance. In fact Willen admits that while he was in the 
mercantile business he at different times sold articles to 
the complainant which were represented at the time to 
be for the use and benefit of the said Virginia, not ex- 
ceeding in the whole, as he says, forty dollars in value. 
C. M. Cullen, in his testimony in behalf of the complain- 
ant, says that Willen, before the assignment, knew of the 
claim made by the complainant because he (Cullen) had 
informed him of it. I think this testimony with other 
circumstances proven in the cause outweighs the denial 
of notice in Willen's answer. I also think that Willen, 
the assignee, was a purchaser of Virginia's share of said 
recognizance bona fide and for a valuable consideration,, 
which is fully set forth in his answer and also proved by 
some of the witnesses examined on his behalf. The ques- 
tion for the consideration of the court is whether the 
complainant is, under all the circumstances of the case, 
entitled to relief in a court of equity for the money paid, 
advanced, and expended by him for the said Virginia 
during her minority as against her share in the said re- 
cognizance which has been duly assigned to the said 
Willen as aforesaid, and whether this court shall inter- 
pose to stop the suit at law brought by Willen, the as- 
signee, to recover said recognizance. The complainant 
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in his bill claims to be relieved from the payment of the 
recognizance on twg grounds : first, that the money so 
paid, expended, and advanced by him for the use and 
benefit of the said Virginia during her minority was a 
payment of the said Virginia's share of said recogni- 
zance ; and, secondly, that if not a payment he is entitled 
in equity to set it off even as against Willen, the assignee. 
In regard to the first ground, it need only be said that 
if the money advanced by the complainant for the use 
and benefit of the said Virginia be considered as a pay- 
ment of her share in the said recognizance, then the com- 
plainant has a full, adequate, and complete remedy in the 
court of law, and has no status on this ground in a court 
of equity. He certainly could plead payment in the ac- 
tion of soire facias brought against him in the Superior 
Court for Sussex County. Authorities on a point so 
clear as this are scarcely needed, but the case of Cornier 
v. Pennington, 1 Del. Ch. 177, may be cited as bearing 
directly on the point. As in that case so in this the com- 
plainant had full knowledge of all the payments made 
by him, if, indeed, they may be so considered, and the 
proof of them is in his own power, and if he have any 
defense at all on the ground of payment, it is full, ample, 
and complete in the court in which the action of scire 
facias was brought, and he could in said court avail him- 
self of the benefit thereof. 

Let us now consider the right of the complainant, un- 
der all the circumstances of the.case, to invoke the aid of 
a court of equity to enable him to set off his claim against 
the said Virginia's share of the recognizance, which has 
been assigned to Willen. 

Much stress was laid by the complainant's solicitor, in 
his argument, upon what he termed the special agreement 
made by Truitt and wife with the complainant at the 
house of John P. Burton about the month of November, 
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1870, after Truitt's wife had attained her majority and 
before the assignment to Willen, ty allow the claim of 
complainant as a payment of or a setrofE to the said Vir- 
ginia's share in said recognizance. As to what occurred 
at that interview between the complainant and Truitt and 
wife there is a direct and positive conflict in the testimony. 
Daniel Burton, a son of the complainant, who was exam- 
ined on the part of the complainant, testifies that he was 
present at the said interview between complainant and 
Truitt and wife, that the complainant went over the ac- 
count with Truitt and wife, explaining each item ; that 
Truitt's wife pronounced the account to be correct and 
said it should be paid, except as to the last item of $51.06, 
she said that she did not dispute it but tliat she would 
like to see the account, which the complainant promised 
to show to her and convince her that it was correct or 
strike it out ; that Dr. Truitt and his wife then both of 
them said that the account was correct and should be 
paid ; that the complainant then said to Dr. Truitt and 
his wife : " I am owing to Virginia a share in a certain 
recognizance which I entered into in the Orphans' Court 
of Kent County when I accepted part of the lands of my 
mother and her grandmother; this share is due to Vir- 
ginia individually and cannot come into her father, David 
Burton's estate. The account I have just handed you i& 
against Virginia individually, and I would like this ac- 
count to be applied in payment of that recognizance." 
Dr. Truitt replied : "Mr,. Burton, I am willing that this 
account should be applied in that way." The complain- 
ant then said : " Doctor, will you go to Dover and enter 
that recognizance satisfied on the record?" Dr. Truitt 
answered : " Mr. Cullen is my counsel and I will go to 
Georgetown next Tuesday and instruct him to allow thia 
account in payment of the recognizance, and to satisfy 
the recognizance on the record." " Just as we were leav- 
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ing Dr. Truitt and wife, at the close of this interview, 
Dr. Trnitt handed the account back to the complainant, 
and requested him to hand it to Mr. Cullen, so that he 
might know the amount, and to tell him he would come 
up to see him on the next Tuesday, and instruct him to 
allow the account in payment of the recognizance, and to 
satisfy it on our record." 

On the other side Mrs. Sophia Jane Burton, wife of 
John P. Burton, and the maternal aunt of said Virginia, 
who was examined on the part of the defendant, testifies 
as follows in regard to said interview : 

" I was not present immediately, in the room at the- 
time of the interview between Benjamin Burton and the 
said George T. Truitt and wife. The interview was had 
at my house in Washington in this county, some time in 
the fall of the year 1870. During said interview I was 
standing at the door leading from the room in which said 
interview was had, which door was partly open. I was 
near enough to the parties to hear all that was said, and 
see what was done. Benjamin Burton there and then 
produced a paper which he said was an account he had 
against Virginia, the wife of said George T. Truitt. He 
read the account over to George T. Truitt and wife, and 
asked them if it was correct Truitt told him that he did 
not know anything about it, whether it was correct or 
not. Virginia objected to some parts of the account. 
He, Burton, asked them several times to agree to allow 
said account to cancel a recognizance due the said Vir- 
ginia. The said George T. Truitt and Virginia, his wife, 
both refused to so allow said account, and referred him 
(Burton) to Charles M. Cullen, Esq., saying to Burton 
that t^e matter had been put in the hands of Mr. Cullen, 
and that any arrangement he could make with Mr. Cullen 
would be satisfactory to them, or they would agree to.'^ 

H these two were the only witnesses on this point, I 
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should be inclined to think the preponderance of the tes- 
timony to be in favor of the complainant, as Daniel Bur- 
ton, the complainant's witness, was in the room during 
the whole interview and more likely to be correct than 
Mrs. Sophia J. Burton, who was not actually present in 
the room. C. M. Cullen, Esq., however, in his testimony 
on the part of the defendant, says, among- other things : 
" Mr. Burton then said to me that he had proposed to 
Dr. Truitt to allow his account as a set-off against his 
recognizance in the Orphans' Court, and that Dr. Truitt 
had refused to make any arrangement, or give his consent 
thereto, as the matter was in this deponent's hands, as his 
attorney, and he would be satisfied with any arrangement 
I might make in the settlement of the business." We 
thus have Mrs. Sophia Jane Burton directly corroborated 
in her testimony, and almost in her very words, by the 
declarations of the complainant to Mr. Cullen, and I can- 
not, therefore, consider it proved by the testimony that 
Truitt and his wife, or either of them, ever consented or 
agreed to allow the account of the complainant as a pay- 
ment or set-off of the said Virginia's share of said recog- 
nizance. But it was suggested in the argument that the 
interview of which Mrs. Sophia Jane Burton speaks was 
at a different time from the one referred to by Daniel 
Burton in his testimony. Of this there is not the slight- 
est evidence and there is nothing in the testimony of any 
of the witnesses to warrant the assumption of two inter- 
views at the house of John P. Burton in the fall of 1870 ; 
but independently of the conflict in the testimony of the 
witnesses there is a ground on which, I think, such assent 
or promise on the part of Truitt and his wife would not 
in this court be regarded as binding upon either of them. 
Certainly no promise or agreement on the part of Truitt 
and wife to allow the claim of the complainant as a set- 
off or payment of her share in said recognizance would 
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be operative and binding upon them, unless made with 
fall knowledge of all the circumstances of the case. The 
-complainant had been the executor of David Burton for 
more than fifteen years ; during that time he had volun- 
tarily taken upon himself to act the part of a parent or 
guardian towards the said Virginia, and yet with a full 
knowledge on his part of the condition of the estate of 
the deceased, and that Virginia would get nothing from 
her father' 8 estate, neither real nor personal, he at said 
interview failed to disclose this fact to either Truitt or 
his wife. They had reason to suppose at that time that 
Virginia would be entitled under her father's will to more 
than two thousand dollars out of the personalty and to 
real estate worth about three thousand dollars, and yet 
the complainant, with knowledge on his part, suffered them 
to continue in ignorance of the true condition of David 
Burton's estate. There was on the part of the complain- 
ant a suppressio veri which would, I think, render any 
promise or agreement on the part of Truitt and his wife 
at the time of said interview nugatory and inoperative in 
a court of equity. See Leading Cases in Equity, Vol. 1, 
page 220, and cases there cited in the notes. 

That the assignee of a chose in action takes it subject 
to all the equities which the debtor had against it at the 
time of the assignment, is a principle of law so well estab- 
lished as to require no citation of authorities. But to de- 
termine what constitutes an equity subject to which the 
assignee takes it is not always so clear and often presents 
embarrassing questions to the court, the solution of which 
must depend upon the facts of each particular case. In 
the case of Greene v. Darling, 5 Mason, 201, Judge 
Story in a very elaborate and well-considered opinion in 
commenting upon the doctrine of equitable set-off at 
page 214 uses the following language : " Where a chose 
in action is assigned, it may be admitted that the assignee 
27 
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takes it subject to all the equities existing between the 
original parties, as to that very chose in action, so- 
assigned. But that is very different from admitting 
that he takes subject to all equities subsisting between 
the parties as to other debts or transactions. There is a 
wide distinction between the cases. An assignment of a 
chose in action conveys merely the rights which the as- 
signor then possesses to that thing. But such an assign- 
ment does not necessarily draw after it all other equities 
of an independent nature. Then, again, what is the right 
of set-off ? By our law it is not a compensation balancing 
debts pro tanto, as in the civil law, but mere matter of 
defense. The party is not bound to make use of it. He- 
has his election ; and if he does not assert it, his debt is 
not extinguished. It is a personal privilege, and not an 
incident or accompaniment of the debt. If a person 
assign a debt, he does not thereby assign any equity he 
may have to set it off against the debtor. Setoffs can 
only be between the parties to the record, or those for 
whose benefit the suit is brought. An assignee of a debt 
may set it off against a debt due by himself to the plain- 
tiff ; but certainly not against a debt due from the assignor 
to the plaintiff; nor could the assignor himself, after 
such assignment, set it off against the plaintiff. The 
right of setoff, in short, does not depend upon the mutu- 
ality of debts in their origin, as an inherent quality 
attaching itself to such debts, but upon the situation and 
rights of the parties, between whom it is sought to be- 
enforced ; and whether the suit be at law or in equity,, 
there must be personal debts existing between them, and 
not merely between either of them, and third persons. 
As has been very properly remarked at the bar, it is a 
privilege or right attaching to the remedy only ; which 
in some States may be allowed by their laws and in oth- 
ers denied. But it touches not any obligation of con- 



1872. Burton v. Willen. 419 

Opinion. 

tract or vested right. But it is said that the right of 
set-off is an equity, which at all events the original debtor 
may assert against the assignor, and also against his 
assignee of the debt, whether he has, or has not, notice 
of its existence. If by an equity is meant a mere dictate 
of natural justice in a general sense, it is not worth while 
to discuss it, because this court is not called upon to adminis- 
ter a system of mere universal principles. If by an equity 
is meant a right which a court of equity ought to enforce, 
it remains to be proved that such an equity exists in the 
jurisprudence which this court is called upon to admin- 
ister. The English Court of Chancery has as yet laid 
down no such general rule. Where there are mutual 
debts subsisting, and there is either an implied or express 
agreement of stoppage pro tanto, or mutual credit, doubt- 
less a court of equity would enforce it against the party 
himself and against his assignee with notice; that it 
would enforce it against his assignee without notice is 
not so clear ; and to say the least of it, would trench 
upon some of its known doctrines for the protection of 
bona fide purchasers. There are some American cases, 
in which a doctrine approaching to this extent has been 
entertained by courts of law; but, upon examination, 
they will be found to rest either upon the construction 
of local statutes or upon local jurisprudence." The 
learned judge in the same case after reviewing the decis- 
ions of the English Court of Chancery says at page 212 : 
" The conclusion which seems deducible from the general 
current of the English decisions (though most of them 
have arisen in bankruptcy), is that courts of equity will 
set off distinct debts, where there has been a mutual 
credit, upon the principles of natural justice, to avoid 
circuity of suits, following the doctrine of compensation 
of the civil law to a limited extent." 

In Story's Equity Jurisprudence, 12th edition, vol. 2, 
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pages 683, 684, section 1435, the author says: " In the 
first place it would seem that, independently of the stat- 
utes of set-off, courts of equity, in virtue of their general 
jurisdiction, are accustomed to grant relief in all cases, 
where, although there are mutual and independent debts, 
yet there is a mutual credit between the parties, founded 
at the time upon the existence of some debt due by the 
crediting party to the other. By mutual credit, in the 
sense in which the terms are here used, we are to under- 
stand a knowledge on both sides of an existing debt due 
to one party and a credit by the other party founded 
on and trusting to such debt, as a means of discharging 
it." 

It can, I think, hardly be pretended that the complain- 
ant in the present case is entitled to the relief he seeks on 
the ground of mutual debts and credit, for it is evident 
that neither Truitt nor his wife knew anything of the in- 
debtedness of the complainant to the said Virginia on the 
said recognizance until they were informed thereof by 
the complainant himself at the interview at the house of 
John P. Burton in November, 1870. At that time they 
thought the complainant, as the executor of David Bur- 
ton, was indebted to the said Virginia for money due her 
under the will of her father, and Virginia supposed that 
the advances made by the complainant for Her use and 
benefit during her minority were made out of moneys 
coming from her father's estate, but they did not know 
of the existence of said recognizance until informed 
thereof by the complainant at said interview. 

There can be no doubt that courts of equity will inter- 
pose to allow set-off, and claims in the nature of set-off, 
in all cases where there are peculiar equities between the 
parties calling for the interposition of the court, and the 
question presents itself whether the complainant in this 
suit has such a peculiar equity as to call for the interpo- 
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sition of a court of equity to allow his claim as a set-off 
and to arrest the suit at law brought by Willen to recover 
the share of the recognizance assigned to him by Truitt. 
Here was a child left an orphan at the tender age of six 
years, and although entitled, as heir-at-law of her grand- 
mother, Polly Vessels, to a share in four recognizances 
in the Orphans' Court for Sussex County, her stare 
amounting in the aggregate, exclusive of interest, to ten 
hundred and eighty dollars and forty-six cents, and al- 
though entitled to all the real and personal property left 
by her father, after the payment of his debts, yet never 
had a guardian appointed for her during the whole time 
of her minority. 

The complainant was the executor of the last will of 
the father of this child, who at the time of his death left 
a considerable real and personal property worth some 
five or six thousand dollars, and at the expiration of about 
five years after the death of the said deceased, the com- 
plainant, as executor, passed before the Register of Wills 
for Sussex County a second testamentary account on the 
estate of the deceased, showing an unappropriated bal- 
ance in his hands of two thousand three hundred and 
thirty-five dollars and fifty-one cents, and passed no other 
account on said estate until nearly fourteen years there- 
after, being long after the said child had attained her 
majority and long after the commencement of this suit, 
although frequently called upon to do so by the Register 
of Wills. The complainant, from the time of the death 
of the said David Burton until the first of January, 1870, 
a period of nearly fifteen years, received all the rents of 
the real estate left by him at the time of his decease. 
The complainant at the time he passed his second testa- 
mentary account, as executor of David Burton, mu6t have 
known the true c6ndition of the estate. Five years had 
then elapsed, and within that time he must have ascer- 
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tained all the debts due from the testator, and all the debts 
due to him, and whether collectible or not, at least it was 
his duty to have done so, and if he had not within that 
time informed himself of the condition of the estate, he 
was negligent in the performance of the trust he had as- 
sumed. It will not do to say that by keeping the estate 
open and unsettled and continuing in the receipt of the 
rents of the real property for fifteen years he was bene- 
fiting the said Virginia, for it is evident that while the 
debts due from the decedent were unpaid, the interest of 
them was accumulating, and that the real estate for want 
of repairs and proper attention was becoming each year 
less valuable. Beside, this delay in the settlement of the 
estate of David Burton caused the said Virginia to be 
kept in ignorance of its true condition, and very natur- 
ally created in her mind the belief that she was entitled 
to considerable property from her deceased father, and 
may have caused her to be more extravagant in her ex- 
penses than she would have been had she known that her 
father's estate was insolvent and she would get nothing 
from him. The complainant was the nearest male rela- 
tive, or at least one of the nearest male relatives, of the 
said Virginia after her father's death. He had been a 
partner with her father in the tannery business at the 
time of his death, and he was entrusted with the settle- 
ment of his estate. He had a plain and simple duty to 
perforin towards this child who was left an orphan at 
such a tender age ; that duty was to see that this child 
should have a legally appointed guardian to watch over 
and protect her interests. Instead of pursuing the plain, 
simple course marked out by the law he chose voluntarily 
to assume the duties of guardian without being legally 
invested with the powers and functions thereof, and 
without bond or security for the faithful performance of 
his trusty and with no liability on him to render an ac- 
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<3tfunt of his trusteeship to any officer of the law. Volun" 
tarily assuming such a relationship outside of the law 
.and possessed with full knowledge on his part of the cir- 
cumstances and financial condition of the said Virginia, 
he of his own motion chose to expend upon her during 
her minority a sum of money, not only largely in excess 
of her income but nearly sufficient to exhaust and con- 
sume her whole capital. That he was actuated by pure 
motives of love and affection towards his orphan niece is 
doubtless true, and it is also true that his niece is morally 
if not legally bound to reimburse him for his expenses 
upon her. But this court, as has often been remarked, 
cannot undertake to administer a general system of 
morals. If the complainant had been appointed the 
.guardian of the said minor in due form of law, he would 
have had no right to exceed her income without an order 
of the Orphans' Court allowing him to do so. If with- 
out such an order he had voluntarily exceeded her in- 
come, and had afterwards, as her guardian, applied to the 
Orphans' Court for an order to exceed her income for the 
•sole purpose of reimbursing himself, the court would 
have hesitated in granting such an order and would prob- 
ably have refused the application. 

That the Orphans' Court will generally make an order 
to exceed a minor's income upon the application of the 
guardian in a proper case, such as for board, clothing, and 
education, is true ; but in doing so the practice of the 
court is to specify in the order the amount of the capital 
so to be expended, and such orders are generally for ex- 
penses to be incurred and not to repay the -guardian for 
advances which have been made by him in excess of the 
income. In Leading Cases in Equity, Vol. 3, page 267, 
it is laid down in a note : " Under ordinary circumstances 
the court will, however, require the guardian or trustee 
to apply for direction before making an outlay of the 
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infant's principal for any purpose and will look with dis- 
favor on an attempt to obtain a subsequent ratification of 
that which ought not to have been done without a pre- 
vious authority:" McDowell v. Caldwell, 2 McCord, Eq, 
43, 16 Am. Dec. 635 ; Davis v. Roberts, 1 Smedes & M. 
Ch. 543 ; Myers v. Wade, 6 Rand. (Va.) 444 ; Dams v. 
ITarkness, 6 I1L 173, 41 Am. Dec. 184. 

Notwithstanding the disfavor with which courts of 
equity regard all incroachments by the guardian upon 
the capital of the ward without the previous consent of 
the court, yet this court is now asked to allow the com- 
plainant to exhaust nearly the whole of the capital of the 
said Virginia so as to reimburse him for expenses incurred 
in behalf of the minor upon his own voluntary motion, 
and without ever having been appointed her guardian, 
and this, too, against the rights of a bona fide assignee 
for valuable consideration, though perhaps with notice of 
the complainant's claim. It will be well to pause and 
consider the consequences of such a doctrine before giv- 
ing it the sanction of a court of equity. Such a doctrine 
would be fraught with most dangerous consequences to 
minors who are under the especial care and protection of 
courts of equity. It would do away with all appoint- 
ments of guardians; it would be a virtual repeal of our 
statutes, prescribing the rights, powers, and duties of 
guardians, and it would break down, and destroy, all 
those safeguards which our law has so wisely thrown 
around infants, for the protection of their estates. Any 
one who might be indebted to a minor could, whenever 
he chose so to do, make advances for articles which he or 
the minor might think necessary and suitable, to an 
amount equal to his indebtedness, and thus without law, 
and without the sanction of any court, exhaust the cap- 
ital of the minor. The affirmance of such a doctrine 
would, as was said in the argument at bar, be a premium 
for lawlessness. 
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It would doubtless be a hardship on the complainant 
for him to be compelled to pay Virginia's share of said 
recognizance, and to lose the money he had advanced for 
the use and benefit of the said Virginia during her mi- 
nority. But it would be a hardship which he had volun- 
tarily brought upon himself by his own acts and conduct. 
He was fully acquainted with her financial circumstances 
during her minority. He could have been appointed her 
guardian, and if her income were not sufficient for her 
support, maintenance, and education, he could have ap- 
plied to the Orphans' Court for an order to exceed 
income, which in a proper case would have been granted 
by the court. Such a course would have been in conso- 
nance with the laws of our State, and would have pro- 
tected him in any advance he might have made for the 
benefit of his ward if within the order of the court. He 
chose not to pursue the plan which the law directed, but 
he preferred to take the matter in his own hands, and to 
act as her guardian without the sanction of law. Besides, 
he knew that the said Virginia might marry before she 
became of age, and that by the law, as it then stood, her 
personal property would become her husband's and that 
any chose in action,Npossessed by her, might be reduced 
into possession and become his. He ran these risks when 
he might have protected himself, and if thereby he be- 
comes a loser, he has no one to blame but himself. If 
the view just presented be correct, this case might rest 
here, but it may be well to notice briefly the account of 
the complainant, which he asks this court to allow him to 
set off against Virginia's share of said recognizance, as- 
signed by her husband to Willen. That an infant may 
lawfully contract for necessaries suitable to his circum- 
stances and station in life, is a familiar principle of law. 
It is an exception to the general rule, that infants cannot 
make contracts which are binding upon them; and it is 
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-an exception which has been made by the common law 
solely for the benefit of the infant. This account of the 
complainant, however, is not for necessaries furnished by 
the complainant himself to the said minor. 

Every item of the account is either for money paid by 
the complainant to other parties for board, clothing, and 
tuition, furnished and supplied by them to the said Vir- 
ginia, or for money advanced by the complainant directly 
to the said Virginia for her to purchase clothing or for 
her traveling expenses. It may be true, that the board, 
-clothing, and tuition of the said Virginia so paid for by 
the complainant, were necessary for her, and perhaps 
suited to her circumstances and station, but the court is 
left without any satisfactory evidence on this point. It 
is true that the complainant presents receipts for most of 
the money expended by him for the said Virginia, and 
that these receipts are proved. It is also true that the 
Articles and matters for which the complainant paid 
come within the class of necessaries for which an infant 
may lawfully contract, but whether the specific articles 
furnished, for which the complainant paid, and for which 
the receipts were given, were necessaries suitable for the 
said minor, is not sufficiently clear from the evidence. 
" In suits at law for necessaries the question whether the 
articles are of those classes for which an infant is bound 
to pay, is one of law for the court. The question 
whether they were actually necessary and suitable to the 
condition of the infant is one of fact for the jury." 1 Par- 
sons, Cont. p. 296 ; Beder v. Young, 1 Bibb, 519 ; Glover 
v. Ott, 1 McCord, L. 572 ; Bent v. Manning, 10 Vt 225 ; 
Grace v. Hale, 2 Humph. 27, 36 Am. Dec. 296. 

It was urged in the argument that the said Virginia 
after she became of age admitted the account to be cor- 
rect, but on this point there is some conflict in the testi- 
mony, and it is certain even by the testimony of Daniel 
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Burton, the strongest witness for the complainant on this 
point, that she did not admit the correctness of the last 
item in the account,' of fifty-one dollars and six cents, 
stated in the account to have been kept by complainant's 
wife. This account extended through a period of fifteen 
years, and commenced when Virginia was not quite six 
years old. It was impossible for her to have remem- 
bered all the articles furnished to her during that entire 
period, and to have known whether the articles so fur- 
nished were necessary and suitable to her condition, and 
whether the account in the whole was correct or not. 

Again, several items in the account are for moneys ad- 
vanced directly by the complainant to the said Virginia 
during her minority. While it is true, as before ob- 
served, that an infant may lawfully contract for necessa- 
ries suitable to his estate and station, it is equally true 
that an infant cannot borrow money so as to render him- 
self liable to an action for money lent, although bor- 
rowed and expended for necessaries, because the law 
does not for his own sake trust him with the expendi- 
ture. 1 Parsons, Contracts, pp. 297, 298 ; Smith v. Gifh 
son, Peake, Add. Cas. 52 ; Darby v. Boucher, 1 Salk. 279. 

Again, the largest item in this account is that of March 
1, 1864, paid John P. Burton, $515. The voucher for 
this item shows it to be for board and washing for the 
said Virginia from August 1, 1855, to March 1, 1864, 
eight years and seven months. The said John P. Bur- 
ton was the husband of the maternal aunt of the said 
Virginia, with whom she lived from the time of her 
father's death until her marriage to George T. Truitt. 
It is a familiar principle, announced by several reported 
decisions in our State, that the law will not imply a con- 
tract to pay for board and support between near rela- 
tives, and it is also to be noted that this bill of John P. 
Burton, which the complainant paid, extended through 
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a period of eight years and seven months. My purpose 
in alluding to these matters appearing on the face of the 
account is not to express any opinion as to the liability 
of George T. Truitt and his wife to the complainant on 
this account in a court of law, but to show that there are 
questions of law arising on the account itself which may 
materially affect the rights of the parties, and that the 
rights of the complainant and the liability of Truitt and 
his wife on this account should be first ascertained and 
established in a court of law before the complainant is 
entitled to call upon this court to set off this open and 
unascertained account against a clear, fixed, and ascer- 
tained indebtedness due from him on said recognizance. 
As a rule the Court of Chancery will not set off unliqui- 
dated and unascertained accounts. Foot v. Ketchum, 15 
Vt. 258, 40. Am. Dec. 678. 

It appears among the exhibits filed in this cause that 
on the 21st of August, 1873, Benjamin Burton, the com- 
plainant, commenced in the Superior Court for Sussex 
County by foreign attachment a suit against George T. 
Truitt and Virginia C, his wife, to recover judgment 
against them for the moneys advanced by him for the 
use and benefit of the said Virginia during her minority. 
On this suit of foreign attachment, the lands devised by 
David Burton to his daughter Virginia, and then owned 
by her, were attached. Subsequently special bail was 
entered by the defendants, and the attachment dissolved, 
after which plaintiff's narr. was filed, and the cause 
pleaded to issue, but nothing further seems to have been 
done in that suit, and it still sleeps quietly on the records 
of the Superior Court. 

It only remains briefly to notice one or two other 
points presented by the solicitor for the complainant in 
the argument at bar. It was suggested by him that if 
the assignment by Truitt to Willen had been made with 
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a fraudulent intent on the part of Willen to prevent the 
complainant from collecting his debt against Truitt's 
wife, the assignment would not avail in equity. This, 
as a principle of equity jurisprudence, is true ; but the 
proposition lacks evidence to support it. There is no 
proof whatever in the cause of any fraud, actual or im- 
plied, on the part of Willen. Willen was a bona fide 
purchaser for a valuable consideration though perhaps 
with notice, at the time of the assignment to him of some 
claim on the part of the complainant against the said 
Virginia. Fraud is never presumed, but must always be 
proved like any other fact in a cause. 

Another ground assumed by the complainant's solicitor 
as a reason why the court should allow the complainant's 
claim as a set-off in this case was the alleged insolvency 
of Truitt. Courts of equity will sometimes allow a set- 
off on account of insolvency, when otherwise they would 
not interfere. In our own State the Superior Court in 
the exercise of its equity powers will sometimes allow 
judgments to be set off against each other in cases of in- 
solvency and even after an assignment, when made for 
the purpose of defeating the rights of set-off (Morris v. 
Mollis, 2 H^rr. (Del.) 4) ; but in the present case there is 
no evidence that Truitt was or is insolvent. It is true 
that Willen in his answer states that Truitt about the 
time of his assignment was under execution by one of his 
creditors, and was threatened with suits by some others 
of his creditors. It does not follow, however, that be- 
cause a man may be under execution process, and threat- 
ened with suits by some of his creditors, he is therefore 
insolvent. Indeed it appears from the evidence that out 
of the consideration money which Willen was to pay 
Truitt for the assignment of Truitt's wife's share in the 
four recognizances, after the payment of all his indebted- 
ness there remained to Truitt about eight hundred and 
fifty-three dollars, which amount was secured to him by 
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the two judgment notes of Willen, and which were after- 
wards paid by Willen to him. Insolvency, when relied 
on by a . complainant as a ground for relief, must be 
proved by him, like any other fact ; and the only proof 
on this point in the present case shows Truitt to be solv- 
ent. Residence out of the State was also another ground, 
suggested by the complainant's solicitor for granting the 
relief asked for in the complainant's bill. The answer to 
this is, that Truitt and his wife were both residents of 
Sussex County before and at the time of the assignment, 
and continued such residents until after the commence- 
ment of this chancery suit. 

In considering this case, I have not thought it neces- 
sary to express any opinion as to the admissibility of the 
testimony of George T. Truitt and his wife, taken by 
Willen before they were made parties defendants, and to 
which the complainant, through his solicitor, excepted ; 
nor to decide whether or not the answer of Truitt and 
his wife was to have the effect of an answer under oath, 
called for by the complainant's bill, in regard to which 
there was a difference of opinion between the solicitors- 
of the respective parties. In arriving at my conclusions, 
I have disregarded entirely the testimony of Truitt and 
his wife, and I have not given to the answer of Truitt 
and his wife the effect of an answer under oath, called 
for by the complainant's bill. I have, therefore given to 
the complainant the benefit of his exceptions on both 
these points, without, however, expressing any opinion 
in regard to them. 

Upon a careful consideration of this whole case, I am 
of opinion that the complainant has failed to establish any 
equity, entitling him to the relief sought for in his bill. 
I, therefore, think that the injunction heretofore issued 
in this cause should be dissolved, and the bill dismissed 
with costs. 

Let the decree he entered accordingly. 
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I. 
CHANCELLOR WILLARD SAULSBURY. 

Hon. Willabd Saulsbuky, Chancellor of the State of 
Delaware, died at his home in Dover on April- 6, 1892^ 
His sudden death, the cause of which was apoplexy, was 
a great shock to the people of that State, in the affaire of 
which for nearly fifty years he had been prominent. 

He was born in Misspillion Hundred, in the south- 
western part of Kent County, Delaware, near the Mary- 
land State Line, on June 2, 1820. William Saulsbury, 
his father, was a man of strong character, sterling worth, 
and commanding influence in the community where he 
lived. His mother, Margaret Saulsbury, was a daughter 
of Captain Thomas Smith. She was a most exemplary 
woman and possessed great mental power, a marked char- 
acteristic of her distinguished son, two of whose brothers,, 
the late Dr. Gove Saulsbury, Governor of Delaware, and 
Hon. Eli Saulsbury, a senator in Congress of the United 
States from 1871 to 1889, also attained national reputa- 
tion. 

The Saulsbury family is of Welsh descent, having 
come to this country in the seventeenth century, since 
which time they have held lands in Dorchester County,. 
Maryland, a part of which, including the farm upon, 
which Willard Saulsbury was born, and which has been 
held by the family since the settlement of the county,, 
was, on the adjustment of lines between the States, 
awarded to Delaware. Though land-owners in Maryland 
and Delaware for about two centuries, and though some 
of them held offices of local honor and importance in both 
States, no member of the family seems to have attained 
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more than local distinction until Willard Saulsbury, the 
youngest of the three brothers, Gove, Eli and Willard, 
began to win the hearts of the people to him, and to achieve 
those successes, professional and political, which made 
him in his State second to none of her gifted sons whom 
she has delighted to honor. 

Willard Saulsbury about the age of thirteen was sent 
to school at an Academy at Denton, Md., near his home. 
After completing his academic education at Delaware 
College and Dickinson College, he began the study of the 
law with Hon. James L. Bartol of Denton, afterward 
Chief-Justice of Maryland. He completed his legal 
course under the direction of Hon. Martin W. Bates, 
afterward United States Senator, at Dover, where he was 
admitted to the bar in 1845. 

He had seriously considered at one time the advisability 
of " going west ; " but a remark of his mother, who wished 
to keep him near her, that she " would be ashamed of any 
son who could not make his living in his native State," 
drove such thoughts from his mind. 

He was a hard student, but intensely fond of mixing 
with the people, and during his law course, with charac- 
teristic industry and energy, he taught school in Dover, 
thus doubtless gaining, like so many other men of mark, 
a practical knowledge of the character of others, and a 
coolness of judgment and capacity for self-control that 
were of great use to him in after life. 

Immediately after his admission to the bar, he re- 
moved to Georgetown in Sussex County, opened an office, 
and began the practice of his chosen profession. His 
genial nature and popular manners soon won him hosts 
of friends ; and his legal knowledge and persuasive elo- 
quence, coupled with strict integrity and attention to 
business, soon brought him scores of clients. His success 
was assured from the start, and it was not long before he 
stood in the very front rank of his profession ; thence- 
forth until his election to the Senate and his necessary 
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absence at Washington, scarcely a case of importance was 
tried in Sussex County in which he was not of counsel. 

When twenty-nine years of age, in 1850, Governor 
Tharp appointed him Attorney-General. 

As Attorney-General he was equal to every demand ; 
and not only justified the confidence of his friends, but 
won the esteem and respect of his opponents. During 
this official term some of the most important cases in the 
State were tried, and in all of them he maintained his 
high character for legal ability, strict integrity, and close 
attention to his official duties. 

With juries his success was truly phenomenal. The 
cases in the two lower counties of Delaware, Kent and 
Sussex, which always excited the greatest public atten- 
tion and seemed to be of the greatest public importance, 
were the trials of those charged with capital felonies ; 
and these were not a few. None in Sussex and few in 
Kent were tried when Willard Saulsbury was in active 
practice and not acting as Attorney-General, where he 
did not represent the accused. Never but in a single 
case was his client convicted as charged in the indict- 
ment. Mr. Saulsbury once said that this was his only 
case when the Chief-Justice, who presided, and was an 
old prosecuting officer, was with him for acquittal. 

The same success distinguished his administration of 
the office of Attorney-General as his private practice. 
He was a hard student and an omnivorous reader ; added 
to his learning were those natural gifts which all tend to 
make a man succeed, and are necessary to the highest 
success. 

His was a splendid personality, — a man six feet in 
height, perfectly proportioned, hair of raven blackness, 
eyes tender and impassioned or 6tern and flashing, laugh- 
ing with infecting pleasure or veiled in tears as the theme 
of his. eloquence demanded, and within him as kind and 
true a heart as ever beat, forbidding him to wrong the 
humblest of God's creatures. 
28 
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The following graceful tribute was published at the 
time of his death by a Sussex eountian : 

" Delaware has always been proud of her public men, 
and it would be difficult to name one who has justified 
and called forth that pride more than the man to whom 
the last of earth's Jionors will be paid this afternoon at 
Dover. Attorney-General, Senator, Chancellor, — how 
she loved to shower her gifts upon him, and how well did 
he repay her for all she gave him ! At the bar, in the 
Senate, on the bench, it was the same, — new lustre add- 
ed to the brightness of the fame of this little State. Del- 
aware was proud of him, but here in Sussex it was some- 
thing more than pride. To the younger generation the 
hold that Willard Saulsbury had upon the hearts of the 
men of Sussex during the time of his active public career 
is something incomprehensible. It was a personal loyal- 
ty that is absolutely non-existent at the present day. 
There are gray-haired men in Sussex whose voices quiver 
and whose eyes glisten with the enthusiasm of boyhood 
as they talk to you of Willard Saulsbury. It was here 
that he entered upon his profession, and it was here that 
his earliest triumphs were achieved. And he never for- 
got old Sussex. To the day of his death his thoughts 
turned kindly to the honest, faithful hearts that had 
never failed him. And so at Dover among the throng 
that gathered there to pay the last sad tribute to the 
dead Chancellor, there were no sincerer mourners than 
the old men of Sussex who honored and loved him in his 
life, and who will tenderly cherish his memory." 

For twelve years, from 1859 to 1871, he represented 
his native State in the National Senate, and there main- 
tained his great reputation for learning, eloquence, and 
statesmanship which he had acquired at home. Though 
overborne by the weight of numbers of the opposition ; 
though during those times of the greatest excitement this 
country has ever witnessed he was often threatened with 
personal violence for the absolute fearlessness with which 
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he opposed many of the popular measures of the war, — he 
never hesitated to combat those radical measures which 
he believed subversive of the Federal Constitution. His 
bold and eloquent speech against the suspension of the 
Habeas Corpus was delivered against the protests of his 
friends, who believed his life would Ije imperilled there- 
by, and against the earnest objections of his colleague. 
The slightest element of personal fear- was unknown to 
him. Though always a staunch supporter of the Union, 
his political opinions as to methods were opposed to those 
in power at that time. 

One of his important writings was an open letter to the 
people of his State, published about the time of the begin- 
ning of the war, in which he declared that Delaware, 
the first State to ratify the Constitution, should be the 
last to do aught to cause the dissolution of the Union ; but 
if, alas, the Union should be destroyed and the federal 
compact broken, he declared his firm conviction to be that 
she should never again enter into a compact to which 
either South Carolina or New England should be parties 
unless the whole Union should again be indissolubly re- 
stored. When files of soldiers were stationed at each 
polling-place in his native State, he was as courageously out- 
spoken as in time of peace. In the greatest forum of the 
time he proved himself in statesmanship, learning, elo- 
quence, and courage the peer of any who dared combat 
him. 

Being one of a helpless and almost hopeless minority in 
the Senate, he directed his efforts chiefly to amelio- 
rating the hard conditions imposed upon the States and 
people in rebellion, and during the stormy times of war 
and reconstruction, he held fast to his firm belief in the 
efficacy and sanctity of our Federal Constitution, and 
never hesitated to raise his voice in defense of his convic- 
tions, in favor of what he thought to be the right, and 
against all unconstitutional usurpations of overwhelming 
forcQ and power. 
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In 1S71 be practically retired from political life, and 
after a brief period of tbe practice of bis profession, dur- 
ing wbicb be sbowed his old-time fire and energy and 
won one of tbe most important cases of his life, be was 
made Chancellor. 

Surrounded by bis books, his life was thenceforth spent 
in peace and quiet in greatest contrast to the stormy scenes 
of his political career. 

For more than eighteen years in the highest judicial 
position of his State he held the scales of justice with an 
even hand. As Chancellor of Delaware, some of the 
most important questions ever raised in the State came 
before him ; and in the adjudication and determination of 
all questions presented to him he took a strong and com- 
prehensive grasp of the facts and the legal principles ap- 
plicable thereto, and allowed no artificial technicalities, 
"the husk about tbe kernel of tbe cause," to hinder or 
confuse the right determination of & case; and though in- 
firm in body, bis bright intellect remained undimmed 
until bis death. 

II. 

Resolutions of the Bar of Sussex County, on the 
Death of Chancellor Saulsbury. 

At a meeting of tbe Members of the Bar of Sussex 
County held on Thursday, April 7, 1892, on the report 
of a committee composed of Hon. Alfred P. Robinson, 
Charles F. Richards, Esq., and Robert C. White, Esq., 
the following Resolutions were unanimously adopted : 

u The intelligence of tbe sudden death of the Hon. 
Willard Saulsbury, Chancellor of the State of Delaware, 
is received by the Bar of Sussex County with profound 
sorrow. Born in the County of Kent, he came to Sussex 
almost immediately upon his admission to the Bar. His 
mental, moral, and social qualities obtained immediate 
recognition by our people and he early gained pre-emin- 
ence at tbe Bar and ascendency in politics. Appointed 
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Attorney-General of the State in a few years after he 
began the practice of law, he immediately became one of 
the leaders of the Bar of the State. His personal mag- 
netism and great intellectual ability gave him such influ- 
ence in his political party that at the early age of thirty- 
nine yeare he was elected a member of the United States 
Senate, and soon became an acknowledged leader in that 
body. Upon his appointment to the Bench he at once 
manifested the same great ability as a jurist that had 
given him his pre-eminence as a lawyer and a statesman. 
Therefore, at a meeting of the Bar of Sussex County, 
called to take proper and appropriate action relative to 
the death of Chancellor Saulsbury ; be it, 

"Resolved, That in his death the Bench and Bar,of the 
State of Delaware have met with an irreparable loss and 
the people of the State sustained the loss of a most effici- 
ent and conscientious jurist. 

"Resolved, That the Bar of Sussex County feel the 
greatest pride in the successful career of the deceased, 
both as a member of their body and as a jurist, selected 
from their number, and that they believe that the opinions 
delivered by him while Chancellor of the State will rank 
in learning and ability with those of the most eminent 
jurists who have occupied the position in this and our 
mother country. 

"Resolved, That we desire to express our recognition of 
the urbanity and courtesy with which we were uniformly 
treated by the deceased in all our official and private 
relations with him. 

"Resolved, That we tender to his bereaved family our 
sincere sympathy in this the hour of their affliction and 
that the members of this Bar attend his funeral in a body, 
from his late residence in Dover on Saturday the 9th 
instant. 

"Resolved, That the secretary of this meeting be direct- 
ed to transmit a copy of these resolutions to the family 
of the deceased, and have these proceedings published in 



438 Chancellor Willard Saulsbury. 

twd of the weekly newspapers of this county and in one 
of the daily newspapers of Wilmington. 

"Hesolved, That A. P. Robinson be directed to pre- 
sent these resolutions to the Court of Chancery, Orphans' 
Court and the Superior Court in and for Sussex County 
at the next ensuing term thereof." 

111. 

Resolutions Adopted by the Bar of Kent County,. 
Wednesday Evening, April 6th, 1892. 

Hesohedy That in the decease of Chancellor Saulsbury 
the State has sustained the loss of an eniment citizen whose 
life was devoted to the public service, and who in every 
position which he occupied was found equal to the dis- 
charge of the duties devolved upon him. 

Hesolvedj That while in common with the general citi- 
zenship, we lament his death, yet as members of the Bar, 
we held with him a more intimate relation and are capable 
to speak more discriminatingly of his ability as a lawyer 
and a judge. 

Resolved, That in his judicial career he maintained the 
high standard of excellence which has always character- 
ized the Bench of this State, and especially by his researches 
in the domain of equity jurisprudence, fitly supplemented 
the labors of his distinguished predecessors. 

Resolved, That the secretary communicate to his family 
a copy of these resolutions, with the assurance of our 
sympathy. 

Resolved, That the chairman of this meeting be directed 
to present a copy of these resolutions to the superior court 
and to the Court of Chancery of this county and to the 
Court of Errors and Appeals of this State at their next 
session, with a request that they be entered upon their 
respective records. ^ 

N. B. Smtthers, Chairman. 
Robert H. Van Dyke, Secretary. 
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IV. 

Resolutions Adopted by the Bar of New Castle 
County, 

Thursday, April 7th, 1892, on the Report of a Committee 

Composed of Benjamin Nields, Esq., Hon. Thomas 

F. Bayard, William C. Spruance, Esq., 

Hon. Charles B. Lore, and John 

A. Rodney, Esq., 

Resolved, That the death of Chancellor Saulsbury has 
caused profound sorrow to fall upon the members of this 
Bar and the people throughout the State. 

Resolved, That in the sudden death of this eminent 
statesman and jurist, the court, the profession of the law, 
and the community at large, have suffered a great loss. 

Resolved, That in the discharge of his public duties, 
as Attorney-General of the State of Delaware, as United 
States Senator, and as Chancellor of this State, his learn- 
ing, legal ability, broad views, purity of purpose and 
character, placed him among the foremost men of our State 
and Nation. 

Resolved, That the members of this Bar hold in grate- 
ful esteem his uniform kindness and patience and bear 
witness to his firmness of purpose and constant adherence 
to the right in his administration of justice. 

Resolved, That a copy of these resolutions be presented 
to the family of Chancellor Saulsbury with the sincere 
sympathy of this Bar in their bereavement. 

Resolved, That a committee of two be appointed by the 
chairman to present copies of these resolutions to the 
Court of Chancery and the Superior Court of this State, 
at the ensuing terms thereof. 
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ACCOUNT. 

For contribution between obligees in a bond to account, see 
Contribution. 

1. An open and unascertained account must be settled and 
established in a court of law before a court of equity will set it 
off on a fixed and ascertained indebtedness due on a recogniz- 
ance. Burton v. Willen (Appx.) 408. 

2. It seems that the settlement of a collector's accounts by the 
Levy Court and the making of allowances for delinquents as 
provided by Delaware Laws, chap. 8, § 21, will not prevent the 
holding of the collector and his sureties liable for money re- 
ceived and not accounted for by the collector. Mealey v. Buck- 
ingham, 356. 

ACTION. 

1. A suit to enjoin proceedings to collect from a surety on a 
collector's bond an amount collected, but not accounted for by 
his principal, on the ground that the matter was concluded by 
the settlement of the collector's accounts, is premature if no exe- 
cution has been issued or other steps taken to collect the judg- 
ment, although the judgment has been entered. Mealey v. Buck- 
ingham, 356. 

2. A citizen and taxpayer of a county cannot maintain a suit 
on behalf of himself and all other taxpayers of the county to en- 
join the striking of names from the tax list, on the ground that 
his taxes will be thereby increased. Biggs v. Buckingham. 267. 

3. A county clerk of the peace who is under heavy penalties 
charged with the duty of placing upon the collectors' duplicates 
the names of taxables as returned by the assessors has such a 
special interest in the preservation of the list as to be entitled to 
maintain an injunction suit to prevent them from being muti- 
lated. Ibid. 

4. A county clerk of the peace and ex officio clerk of the Levy 
Court may maintain a suit to enjoin such court from striking 
names from the tax list so as to make it morally and legally un- 
just for him to join in a certification of the mutilated li3t, and to 
render him liable to heavy pecuniary penalties for furnishing 
and certifying duplicates thereof to the county officers for col- 
lection. Ibid. 

29 441 
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ADMINISTRATION. See Executors and Administrators. 

ADVANCES. 

By executor or guardian, see Guardian and Ward. 
For necessaries, see Infants. 

ALLEYS. 

For dedication of land for, see Dedication. 

ALTERATION. 

Alteration of entries on tax lists may be prevented by injunc- 
tion. Medley v. Buckingham, 356. 

ANNUITY. 

The orphans' court may determine the amount and manner of 
an investment to raise an annuity for a widow in place of her 
dower relinquished by her to permit a sale for creditors, in the 
mistaken belief that the estate was solvent. Green v. SauWmry 
(Appx.) 871. 
See, .further, Executors and Administrators. 

ASSESSMENTS. 

For taxes, see Taxes. 

ASSIGNMENT. 

Of dower waived by widow, see Executors and Adminis- 
trators. 

For creditors, see Insolvency. 

For rights of assignee of recognizance in respect to claim of set- 
off, see Set-Off. 

ATTACHMENT. 

Rights of attachment creditors as against receiver appointed 
in another state, to enforce judgments recovered by them,— up- 
held. Stockbridge v. Beckwith, 72. 

BAIL AND RECOGNIZANCE. See also Guardian and Ward. 

1. The maker of a recognizance who has by advances paid the 
obligee the full amount due has no standing in a court of equity 
to enjoin an action at law on the recognizance, since he has a 
complete defense at law by pleading payment in such action. 
Burton v. Willen (Appx.) 408. 

2. An executor who has voluntarily acted as a parent to a 
daughter 1 of the testator cannot hold her on a promise, made 
after her majority, to allow advances made to her upon a recog- 
nizance which he owed her in another capacity, when he ne- 
glected to inform her that property to the extent of several thou- 
and dollars, which was shown by his last executor's account to 
be in his hands for distribution to her, has been dissipated in 
paying debts of deceased and in advances to her. Ibid. 
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BAIL AND RECOGNIZANCE— Continued. 

8. An ascertained indebtedness on a recognizance is not sub- 
ject to a set-off, in equity, of an open and unascertained account 
until it is settled. Ibid. 

BANES. 

Bank stock devised in trust ordered to be sold to pay debts 
and expenses. Hoffecker v. Clark, 126. 

BAR. 

Resolutions of the Bar on the death of Chancellor Saulsbury. 
(Appx.) 486, 488, 489. 

BONDS. 

For effect on liability upon a collector's bond of a settlement of 

his accounts by the Levy Court, see Account. 
For obligation of sureties in a bond of indemnity to account, 

see Contribution. 

1. The obligation of sureties on a tax collector's bond in the 
usual form provided by the Delaware Revised Statutes extends 
to the faithful performance of his duty by their principal, and 
no further. Mealey v. Buckingham, 856. 

2. Injunction against proceedings to enforce a bond against a 
eurety, on the ground that the matter was concluded by settle- 
ment of accounts, held premature l>efore execution. Ibid. 

CITIZEN. 

Right of a citizen to maintain suit for injunction against strik- 
ing off names from tax list,— denied. Biggs v. Buckingham, 267. 

CLERK. See County Clerk. 

Injunction to protect entries on tax lists in clerk's office, see 
Injunction. 

COLLECTOR. 

Effect of settlement of collector's accounts in Levy Court, see 
Accounts. 

1. Obligation of sureties on tax collector's bond held limited 
to the faithful performance of his duty. Mealey v. Bucking- 
ham, 856. 

2. Suit to enjoin proceedings against collector's surety on the 
ground that his accounts had been settled,— held premature be- 
fore execution. Ibid. 

CONTRACTS. 

For sufficiency of contract to sustain specific performance, see 

Specific Performance. 
For usury in, see Usury. 
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CONTRIBUTION. 

1. Where there are two or more sureties for the same princi- 
pal debtor, or for the same debt or obligation, whether on the 
same or different instruments, and one of them has actually paid 
or satisfied more than his proportionate share of the debt or ob 
ligation, he is entitled to a contribution from each and all of his 
cosureties, in order to reimburse him for the excess paid over 
his share, and thus to equalize the common burdens. Hutchi- 
son v. Roberts, 112. 

2. The same doctrine applies and the same remedy is given 
between all those who are jointly, or jointly and severally, liable 
on contract, or in the nature of contract. Ibid. 

3. This principle does not apply where the debt or obligation 
for which there are two or more sureties for the same principal 
debtor is not the same. Ibid. 

4. One or more obligees in a bond of indemnity given to three 
persons by a principal debtor for whom they were severally 
sureties, but not for the same debt or obligation, and on differ- 
ent instruments, according to their liability as such sureties for 
the principal debtor, are not liable to account in equity to their 
co obligee in said bond for the sale or assignment of their indi- 
vidual interest in said bond of indemnity, or judgment thereon, 
or for the money received from a purchaser of said interest for a 
valuable consideration. Ibid. 

CORPORATIONS. 

1. Specific performance of contract for the sale of stock, — 
denied. Diamond State Iron Co. v. Todd, 168. 

2. Sale of bank stock held in trust under a will,— ordered to 
pay debts and expenses. Ebffecker v. Clark, 125. 

COTENANCY. 

A woman's share as tenant in common in the proceeds of lands, 
the right to the possession of which vested in her after the pass- 
sage of the Married Woman's Acts, and which have been sold 
under direction of court for partition, will not, at the request of 
her husband, be invested for his benefit, but it will be paid to 
her absolutely. Moore v. Darby, 193. 

COUNTY CLERK. 

1. Right of, to maintain suit to enjoin striking names from 
tax list, — upheld. Biggs v. Buckingham, 267. 

2. A county clerk of the peace held to have such an interest 
in the preservation of tax lists as to sustain injunction against 
their mutilation. Ibid. 

COURTS. 

Memoir of Chancellor Saulsbury. (Appx.) 481. 

For power of orphans' court as to investment to raise annuity 
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COURTS— Continued. 

for a widow, and to protect her rights in decedent's estate, 
see Executors and Administrators. 

1. The Orphans 1 Courts in Delaware have equitable jurisdic- 
tion and equitable powers in all matters coming under the cog- 
nizance of such courts, to which the application of equitable 
principles and powers are necessary and proper for their deter- 
mination, where it is not necessary that the proceedings be by 
bill and answer. Green v. Sauhtbuiy (Appx.) 371. 

2. No discretion is given to the Levy Court to drop names 
from tax lists. Biggs v. Buckingham, 267. 

CURTESY. 

Attempt to defeat by conveyance before marriage, — held in- 
valid. Leary v. King, 108. 

DEBTOR AND CREDITOR. 

As to decedent's estates, see Executors and Administrators. 
For assignments for creditors, see Insolvency. 

DECEDENTS' ESTATES. See Executors and Administrators. 

DECEIT. See Fraud. 

DEDICATION. 

1. Where the proprietor of land lays out the same into build- 
ing lots, with streets and alleys between them, and makes and 
records a plot thereof, he thereby dedicates such streets and 
alleys to public use; and both the lot holders and the citizens 
generally are entitled to use the same. Fulton v. Dover, 1. 

2. And where such lots are afterwards included in an old and 
adjoining town by extending the corporate limits thereof, no 
proceedings by the corporate authority for the condemnation of 
any of said streets are necessary. They are already public 
streets by the prior dedication. Ibid. 

DEED. 

Execution of deed intended as mortgage, see Mortgage. 

DOWER. 

For conflicting claims of creditors and widow to decedent's 

estate, see Executors and Administrators. 
For protection of rights of widow who has relinquished dower, 

see also Executors and Administrators. 

1. The relinquishment of dower by a widow under a mistaken 
impression that the estate was solvent, in order to permit sale 
for creditors,- is held to give her the right to an investment to 
raise an annuity. Green v. SauUbury (Appx.) 871. 

2. A proceeding may be by petition and rule to protect a 
widow who has relinquished her dower. Ibid. 
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ELECTION. 

For election between will and dower, see Executors and Ad- 
ministrators; Wills. 

EMINENT DOMAIN. 

1. An Act of Assembly required that upon the condemnation 
of any real estate for the purpose of a street, immediate notice 
thereof should be given the owner of the land so to be taken. 
In pursuance of this legislative authority, the town council of 
the town of Dover passed a resolution of condemnation, Decem- 
ber 7, 1885, but the owner was not notified until March 26, 1886. 
Held: (a) That the notice came too late, (b) That the resolu- 
tion of condemnation was ineffectual in consequence thereof. 
(c) That the town council should be enjoined from executing i£. 
Fulton v. Dover, 1. 

2. Statutes appropriating private property to public use must 
be strictly pursued. Ibid. 

ENTRIES. 

On tax lists may be protected by injunction. Medley v. Buck- 
ingham, 856. 

EQUITY. 

The right to an injunction against action on recognizance is 
denied because of a complete remedy at law by pleading pay- 
ment Burton v. WiUen (Appx.) 403. 

EVIDENCE. 

For effect of pleadings in respect to weight of evidence, see 
Pleading. 
The presumption is that names on an assessment properly re. 
turned are legally there. Biggs v. Buckingham, 267. 

EXECUTION. 

1. An execution is necessary on a judgment settling collector's 
accounts, in order to sustain injunction against proceedings to 
collect from surety. Mealey v. Buckingham, 856. 

2. S, a judgment creditor of B as principal and H as surety, 
issued an execution against B, and levied on goods of sufficient 
value to satisfy the judgment, but afterwards stayed the same, 
and permitted B to sell the goods levied on and apply the pro- 
ceeds to his own use without the consent of H, the surety. Held, 
that the judgment as to H was satisfied in equity, and that S 
should be perpetually enjoined from proceeding against H, the 
surety. Hazel v. 8inez, 19. 

EXECUTORS AND ADMINISTRATORS. 

1. An administrator is held not to be a right heir. Mason v. 
Baily, 129. 
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EXECUTORS AND ADMINISTRATORS— Continued. 

2. The right of an administrator to take a legacy by right of 
representation is sustained. Rubeneane v. McKee, 40. 

8. The promise of a person to allow advances made by exe- 
cutor, — held not binding. Burton v. WUlen (Appx.) 408. 

4. The personal property designated by the will for the pay- 
ment of debts and expenses, and that not specially devised, being 
insufficient for the purpose, the administrator cum testamento 
annexo is ordered to sell so much of certain bank stock devised 
in trust for testator's children as may be necessary for payment 
of debts and expenses. Hoffecker v. Clark, 125. 

5. The Orphans' Court in Delaware may determine the amount 
and the manner of investment of a sum to be invested to raise an 
annuity for a widow who relinquished her dower right to permit 
a sale for the benefit of creditors, under the mistaken impression 
that the estate was solvent. Green v. Saulsbury (Appx.) 871. 

6. A sum sufficient to raise the annuity provided by the will 
may be ordered to be invested in favor of the widow as against 
creditors of the estate, where she relinquished her dower rights 
and elected to take under the will in reliance upon representa- 
tions of the executors that the estate was solvent, without know- 
ing or having the means of knowing that it was insolvent. Ibid. 

7. The claims of creditors are not to be preferred to those of 
a widow who waives her assignment of dower by metes and 
bounds, and elects to take the devises contained in the will in 
her favor in lieu of her right at law, unless the provisions in her 
favor are so disproportionate to the value of her dower at law as 
would amount to a fraud upon creditors. Ibid. 

8. A court having jurisdiction of the subject-matter of order- 
ing a sale of a decedent's real estate to pay debts and of the pro- 
ceedings thereunder, and possessing equity powers with respect 
to the matters within its jurisdiction, may protect the rights of a 
widow who has relinquished her dower rights to permit the sale, 
either by setting aside such relinquishment or by securing to her 
the benefit, as against creditors, of the provisions of the will in 
lieu of dower. Ibid. 

9. Proceedings by petition and rule, as well as by bill and an- 
swer, may be had to set aside a widow's election to take under a 
will, or to secure to her the provisions of the will as against 
creditors. Ibid. 

FRAUD. 

For voluntary conveyance by intended wife as fraud on husband, 
see Husband and Wife. 
A claim of fraud in obtaining conveyance of mortgaged prem- 
ises,— held not to be sustained. Walker v. Farmers' Bank of the 
City of Delaware, 81. 



448 Index. 

GARNISHMENT. 

Judgments against garnishees of insolvent corporation, — held 
not subject to injunction at suit of receiver appointed in another 
state. Stodcbridge v. Becktoith, 72. 

GUARDIAN AND WARD. 

1. A promise to allow advances made by an executor, — held 
not binding. Burton v. WOlen (Appx.) 403. 

2. A relative of an orphan who, without authority from the 
court, assumes the position of guardian for it, and not only 
exceeds its income but nearly exhausts its principal in paying 
current expenses, will not be aided by a court of equity to set off 
his liability upon a recognizance which he owes to it and which 
is in the hands of her assignee for value, upon advances which 
he has personally made in the payment of expenses. Ibid. 

HEIR8. 

For devise and bequest to, see Wills. 

HIGHWAYS. 

For dedication of land for, see Dedication. 
For proceedings of condemnation to take land for highways, 
see Eminent Domain. 

HUSBAND AND WIFE. 

1. A husband is held not to be a right heir of his wife. Mason 
v. Baily, 129. 

2. The share of a woman as tenant in common in the proceeds 
of land the right to possession of which vested in her after the 
passage of the Married Woman's Acts, and which have been 
sold under direction of the court for partition, will be paid to her 
absolutely, and not invested for her husband's benefit. Moore v. 
Darby, 193. 

3. A court of equity will protect a husband against a volun- 
tary conveyance by his intended wife of all her estate, to the ex- 
clusion of the husband, made pending an engagement of mar- 
riage, even in the absence of express misrepresentation or deceit, 
and whether the husband knew of the existence of the property 
or not. Leary v. King, 108. 

INDEMNITY. 

For duty of obligees in a bond for indemnity to account, see 
Contribution. 

INFANTS. See also Guardian and Ward. 

1. A promise after majority to allow advances made by an ex- 
ecutor,— held not binding. Burton v. Willen (Appx.) 408. 

2. Before equity will decree the repayment of money advanced 
to pay for articles purchased by an infant, the one making the 
advances must show that the articles were necessaries. Ibid. 
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INJUNCTION. 

1. Ad injunction against executing a resolution of condemna- 
tion because of insufficient notice was granted. Fulton v. 
Dover, 1. 

2. An injunction against collecting a usurious judgment is al- 
lowed. Hazel v. Sinex, 19. 

8. An injunction against proceeding to enforce an execution 
against a surety is sustained also on the ground that the judg- 
ment was satisfied in equity. Ibid. 

4. An injunction against an action at law on a recognizance, 
upon the ground of payment,— denied . Burton v. Willen (Appx . ) 
403. 

5. An injunction against collecting if rom a surety on a collect- 
or's bond because of a settlement of accounts,— is held prema- 
ture. Mealey v. Buckingham, 356. 

6. A receiver appointed by the Circuit Court of the City of 
Baltimore, in the State of Maryland, is not entitled to an injunct- 
ion of the court of chancery of this State, to restrain the col- 
lection of a judgment recovered at law in this State by creditors 
of an insolvent corporation, nor against persons who have recov- 
ered judgments against the garnishees of such insolvent corpora- 
tion under process of foreign attachment. Stockbridge v. Beck- 
with, 72. 

7. An injunction may be allowed at the suit of the county 
clerk, to prevent the mutilation of tax lists. Biggs v. Bucking- 
ham, 267. 

8. So to prevent striking names from tax list. Ibid. 

9. A citizen and tax payer is denied the right to maintain suit 
for an injunction to prevent striking names from tax list. Ibid. 

10. An injunction may properly be issued to prevent the alter- 
ing or obliterating of entries made upon an assessment and de- 
linquent list on file in the clerk's office, at the request of a surety 
on the collector's bond, although his suit to enjoin the collection 
of a judgment against him for moneys collected, but unaccounted 
for by the collector, fails because prematurely commenced. 
Mealey v. Buckingham, 856. 

11. Where the danger threatened is of such a nature that it 
cannot easily be remedied in case of a refusal of relief, and the 
answer does not deny that the act charged is contemplated, an 
interlocutory injunction will be allowed, unless the equities of 
the bill are satisfactorily refuted. Jessup <fe Moore Paper Co. 
v. Ford, 52. 

12. The authority of a court of equity to restrain the pollution 
of natural streams, where such pollution will cause irreparable 
injury and loss to a riparian owner in his accustomed and neces- 
sary legal use of the waters thereof, is unquestionable. Ibid. 
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INJUNCTION— Continued. 

18. A preliminary injunction granted at the suit of a riparian 
owner operating paper-pulp works on a natural stream, the use 
of the water of which in an unpolluted condition was necessary 
to his business and to which he was entitled — to restrain the 
operation, by an upper riparian owner, of a morocco factory, the 
operation of which threatened to pollute the water of the stream 
and render it unfit for use by others, and so work serious injury 
to the complainant's business. Ibid. 

14. A preliminary injunction restraining the use, when com- 
pleted, of a building in course of erection, as a morocco factory, 
so as to pollute and render unfit for domestic and agricultural 
purposes the waters of a natural stream, to the use of which in 
its natural condition the owner of land through which it passed 
was entitled, — made perpetual by consent. Formanv. Ford, 47. 

INSOLVENCY. 

For effect of mistake as to solvency of estate on rights of widow 
who relinquished dower, see Executors and Adminis- 
trator. 

1. Insolvency is not shown by the fact that one is under exe- 
cution process in favor of one creditor and threatened with suits 
by others. Burton v. Willen (Appx.) 403. 

2. A voluntary assignment to a trustee for benefit of creditors 
is void as against creditors not assenting thereto, in the absence 
of statutory provisions making it valid. MoriteU v. New Castle 
Iron & Steel Co. 864. 

3. The Delaware Act of March 25, 1875, does not validate as- 
signments of creditors which are otherwise invalid, or alter the 
prior law upon that subject, but simply provides a course of 
proceedure in case a valid assignment has been effected. Ibid. 

4. An injunction allowed against collecting judgment from 
surety of insolvent principal on a usurious contract. Hazel v. 
Sinez, 19. 

INTERPLEADER. 

Rules applicable to request for specific performance, when 
presented by interpleader. Diamond State Iron Co. v. Tod, 168. 

INTERROGATORIES. 

In pleadings, see Pleading. 

JUDGMENT. 

1. A judgment against a surety— held to be satisfied in equity, 
and an injunction granted against enforcing it. Hazel v. Sinez, 
19. 

2. An injunction to restrain collection of a judgment at the 
suit of a receiver appointed in another State,— denied. Stock- 
bridge v. Beckwitfi % 72. 
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JUDICIAL SALES. 

For sale of decedent's property, see Executors and Adminis- 
trators. 

JURISDICTION. 

Of courts, see Courts. 

Plea to raise question of, see Pleading. 

KENT COUNTY. 

Resolutions of the Bar of Kent County on the death of Chan- 
cellor Saulsbury. (Appx.) 488. 

LEGACY. See Wills. 

LEVY. 

An injunction against proceeding under a levy on execution, — 
sustained on the ground that the judgment was satisfied. Hazel 
v. Sinex, 19. 

LEVY COURT. See Courts. 

Effect of settlement of collector's accounts in, see Accounts. 

MARRIED WOMAN. See Husband and Wife. 

MOROCCO FACTORY. 

1. Pollution of stream by morocco factory restrained by pre- 
liminary injunction. Jessup <fe Moore Paper Co. v. Ford, 52. 

2. Injunction against pollution of stream by morocco factory 
made perpetual by consent. Forman v. Ford, 47. 

MORTGAGE. 

1. Where a mortgagor executes to the mortgagee a deed of 
the mortgaged premises, absolute on its face, the court will view 
with distrust and scrutinize with closeness the negotiation that 
led to the making of such deed, whereby it is claimed by the 
mortgagee that the right of redemption was extinguished and 
the previous mortgage converted into an absolute sale. Walker 
v. Farmers' Bank of the State of Delaware, 81. 

2. In equity, a conveyance, whatever form it may assume, 
will be treated as a mortgage whenever it appears to have been 
taken as a security for an existing debt or a contemporaneous 
loan; and the inclination of the court is, in doubtful cases, so to 
treat it and allow the grantor to redeem. Ibid. 

8. It is not essential to the validity of a purchase of the equity 
of redemption by the mortgagee, that he be able afterwards to 
show that he paid for the property all that any one would have 
been willing to give. Ibid. 

4. The use of the prescribed form of legal process for enforc- 
ing a mortgage upon land is not such an exercise of power by 
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MORTGAGE— Continued. 

the mortgagee over the mortgagor as a mortgagee in possession 
is forbidden to use to obtain a conveyance of the realty from the 
mortgagor. Ibid. 

5. Default having occurred on a real-estate mortgage, judg- 
ment was recovered on scire facias upon the mortgage, and sub. 
sequently levari facias was issued on the judgment. Thereupon 
(the mortgagee not being in possession) negotiations took place 
between the parties, which resulted in the withdrawal of the 
levari facias by the mortgagee, and the execution of a deed of 
the mortgaged premises, by the mortgagor to the mortgagee, in 
satisfaction of the indebtedness. Thereafter the mortgagee, — 
grantee in said deed — sold the property for more than enough 
to satisfy the indebtedness, and the mortgagor thereupon filed a 
bill against the mortgagee, alleging that the deed was procured 
by deception and fraud, and that it was intended as a mortgage, 
and praying that the surplus of the amount received by the de- 
fendant from the sale of the premises, over the indebtedness, be 
paid over to complainant. Held, on the facts, that there was no 
unfairness manifest in procuring the deed; that the mortgagor 
was not compelled in any manner to sell to the mortgagee other- 
wise than from the want of a better purchaser; that he did not 
sell to the mortgagee for less than others would have given; that 
the consideration for the conveyance was not inadequate, nor 
was it coupled with unfairness or oppression; and, hence, that 
there should be a decree for defendant. Ibid. 

MUNICIPAL CORPORATIONS. 

On extending the corporate limits of a town so as to take in 
streets and alleys which have been dedicated, no condemnation 
for such streets is necessary. Fulton v. Dover \ 1. 

MUTILATION. 

Of tax lists, injunction against. Biggs v. Buckingham, 267. 

NECESSARIES. 

For infants, see Infants. 

NEW CASTLE COUNTY. 

Resolutions of the Bar of New Castle County on the death of 
Chancellor Saulsbury. (Appx.) 489. 

NOTICE. 

Of condemnation of land for highways held to be too late. 
Fulton v. Dover, 1. 

NUISANCE. 

Injunction to prevent pollution of stream, see Injunction. 
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OBLITERATION. 

Of entries on tax lists prevented by injunction. MecUey v. 
Buckingham, 856. 

ORPHANS' COURT. See Courts. 

PARTIES. 

Plea as to, see Pleading. 

PARTITION. 

For investment of proceeds of, see Cotenancy. 

PAYMENT. 

Defense of, sufficient to defeat injunction. Burton v. Willen 
(Appx.) 403. 

PERSONAL PROPERTY. 

Specific performance of contract relating to, not usually 
granted. Diamond State Iron Co. v. Todd, 163. 

PETITION. 

Proceeding by, to set aside widow's election. Green v. Sauls- 
bury (Appx.) 871. 

PLEADING. 

1. A plea that complainant has no right to maintain his suit 
in any of the capacities in which he sues does not raise the ques- 
tion of jurisdiction in the court to hear and determine the mat- 
ters in controversy . Biggs v. Buckingham, 267. 

2. By force of the rules of this court, when the allegations of 
the bill are sustained by a single undiscredited witness the com- 
plainant will be entitled to prevail as against a sworn answer, 
where no interrogatories were annexed to the bill and an answer 
under oath was not required. Cummins v. Jerman t 122. 

8. A plea of payment held sufficient remedy at law to prevent 
injunction. Burton v. Willen (Appx.) 403. 

4. What pleadings necessary in proceedings to protect rights 
of widow in estate. Green v. Saulsbury (Appx.) 871. 

POLLUTION. 

Of waters, see Waters. 

For injunction against pollution of waters, see Injunction. 

PREMATURE ACTION. See Action. 

PRESUMPTION. 

In favor of the correctness of an assessment against parties 
named thereon. Biggs v. Buckingham, 267. 

PRINCIPAL AND SURETY. 

For effect on surety's liability, of settlement of collector's account 

by Levy Court, see Account. 
For contribution between sureties, see Contribution. 
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PRINCIPAL AND SURETY— Continued. 

1. The obligation of sureties on a tax collector's bond is limited 
to the faithful performance of the duty of the principal. Mealey 
v. Buckingham, 856. 

2. An injunction is allowed against a proceeding to enforce 
against a surety a judgment satisfied in equity as to him by the 
creditor's action in respect to a levy on goods of the principal 
debtor. Hazel v. 8inex t 19. 

3. An injunction against enforcing an execution against a 
surety on a judgment obtained on a usurious contract, is granted 
without requiring the surety to tender money actually lent with 
interest. Ibid. 

4. An injunction in favor of a collector's surety is allowed to 
prevent altering or obliterating entries on tax lists. Medley v. 
Buckingham, 856. 

RECEIVERS. 

An injunction in favor of a receiver appointed in another State 
to restrain the collection of a judgment,— denied. Stockbridge 
v. Btckwith, 72. 

RECOGNIZANCE. See Bail and Recognizance. 

REDEMPTION. 

From mortgage, see Mortgage. 

RESOLUTIONS. 

Of the Bar on the death of Chancellor Saulsbury( Appx.) 436. 
488, 489. 

RIPARIAN RIGHTS. See Waters. 

RULE. 

Of court as t6 effect of pleadings as evidence, see Pleading. 

Proceeding by, to set aside widow's election. Green v. Sauls- 
bury (Appx.) 871. 

SAULSBURY, CHANCELLOR WILLARD. 
Memoir of (Appx.) 431. 
Resolutions of Bar on death of (Appx.) 486, 488, 489. 

SET-OFF. 

1. Equity will not set off an open and unascertained account 
against a fixed indebtedness on a recognizance. Burton v. WU- 
ten (Appx.) 408. 

2. Equity will not aid a set-off of liability upon a recognizance 
in the hands of an assignee against advances made without au- 
thority by the obligor when in the position of a guardian. Ibid. 

SETTLEMENT. 

Of accounts, see Account. 
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SPECIFIC PERFORMANCE. 

1. Specific performance of a contract of sale is not a matter of 
course, but rests entirely in the discretion of the court, depend- 
ing upon whether the contract appears, from all circumstances, 
to be equitable or not. Diamond State Iron Co. v. Todd, 168. 

2. As a general rule, equity will not enforce specific perform- 
ance of contracts relating to personal property, unless it is ap- 
parent that failure to perform cannot be adequately redressed by 
damages. Ibid. 

8. It seems to be the established rule in this country that 
equity will not enforce specific performance of contracts for the 
sale of corporate bonds and stock. Ibid. 

4. To entitle a contract to be specifically enforced it must be 
without ambiguity and uncertainty. Ibid. 

5. Definiteness and certainty in reference to security for defer- 
red payments of purchase money are as requisite to entitle a 
contract for the sale of personal property to specific performance 
as they are to a contract for the sale of real estate. Goodwin v. 
Colling, 4 Houst. 28, applied. Ibid. 

6. The same principles are applicable to a request for specific 
performance when presented by interpleader as when presented 
by original bill for specific performance. Ibid. 

7. .A decree for specific performance of a contract for the sale 
of stock in a private business corporation, evidenced by an of- 
fer in writing signed by the vendor and accepted in writing by the 
vendee, refused — the contract being uncertain in respect to se- 
curity for deferred payments of the purchase money, and as to 
time of delivery of the stock and payment therefor, and showing 
want of deliberation, and it appearing from the evidence that 
the parties did not deal on an equality, but that the vendee be- 
ing an officer of the corporation, had the advantage of the vendor 
in reference to knowledge of the real value of the stock 
(which was greater than the consideration stipulated in the con- 
tract) that no part of the purchase money had been paid at any 
time by the vendee, and no tender thereof made until some time 
after the making of the contract, and it not appearing that the 
vendee had suffered any damages or, if he had suffered any, thai 
they could not be redressed at law. Ibid. 

STATUTES. 

Statutes appropriating private property to public use must be 
strictly pursued. Fulton v. Dover, 1. 

STAY. 

Of execution, see Execution. 

STOCK. 

1. Sale of bank stock is allowed to pay debts and expenses of 
testator's estate. Hoffeeker v. Clark, 125. 
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8T0CK— Continued, 

2. Specific performance of a contract for the sale of bonds and 
stock is not allowed. Diamond State Iron Co. v. Todd, 168. 

STREAM. 

For injunction against pollution of, see Injunction. 
For riparian rights on, see Waters. 

STREETS. 

For dedication of land for, see Dedication. 

8UIT. See Action. 

SUSSEX COUNTY. 

Resolutions of the Bar of Sussex County on the death of Chan- 
cellor 8aul8bury. (Appx.) 436. 

TAXES. 

For obligation on tax collector's bond, see Bonds. 

1. An injunction is allowed against altering or obliterating 
entries on tax lists. Mealey v. Buckingham, 356. 

2. An injunction to prevent striking names from a tax list at 
suit of a citizen and tax payer,— is denied. Biggs v. Bucking- 
ham, 267. 

3> An injunction against striking names from a tax list is sus- 
tained at the suit of the county clerk. Ibid. 

4. The power to strike from the assessment list names alleged 
to be unlawfully thereon is not given to the Levy Court by Del. 
Rev. Stat. chap. 8, §§ 9, 12, authorizing it to " correct and add 
to the assessments returned " and to make "additions to and cor- 
rections of the assessment list." Ibid. 

5. No discretion is given by implication to the Levy Court to 
drop from the tax list names which it may judge to be illegally 
thereon, by a statute prohibiting the dropping of names "legally" 
thereon, if the law itself designates certain classes of persons 
whose names shall not appear on the list ; but the duty of the 
court is ministerial to drop all names belonging to the designated 
class, and no others. Ibid. 

6. The law presumes that when an assessor returns his assess- 
ment at the time and in the manner provided by law, the names 
thereon legally appear, unless the law itself shows the contrary by 
pointing out ascertained names that are forbidden to appear 
thereon. Ibid. 

7. Express authority of the legislature is required to enable a 
Levy Court to judicially determine that names on a tax list are 
illegally there, and to strike them off, if they are not within any 
of the classes which the law itself provides shall not be on the 
list. Ibid. 
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TAXPAYER. 

The right of a taxpayer to maintain a suit to enjoin striking 
names from a tax list, — is denied. Ibid. 

TENANT IN COMMON. See Cotenancy. 

TENDER. 

Tender by surety is not required in order to obtain injunction 
against the collection of a usurious debt. Hazel v. Sinex, 19. 

TRUSTS. 

By assignments for creditors, see Insolvency. 
In wills, see Wills. 

A sale of bank stock devised in trust is ordered to pay debts 
and expenses. Hoffecker v. Clark, 125. 

USURY. 

B borrowed money from S on a usurious contract, giving 
his judgment bond therefor with H as surety therein. B, the 
principal, becoming insolvent, S issued an execution against H, 
the surety, to enforce payment. Held, that S should be forever 
restrained from collecting the amount of the judgment out of 
the surety. Held, further, that it was not necessary for H, the 
surety, either before bringing his bill or at the trial, to tender 
himself ready to pay the sum actually lent, with interest, and 
that the principal and surety stood upon a different footing in 
this respect. Hazel v. Sinex, 19. 

VENDOR AND PURCHASER. 

A contract for the sale of real estate must be definite and cer- 
tain, to sustain specific performance. Diamond Stale Iron Go, 
v. Todd, 163. 

WATERS. 

For injunction against pollution of, see Injunction. 

A riparian owner on a natural stream has a legal right to the 
flow of the stream, in its accustomed channel and usual volume, 
and in its accustomed purity, unpolluted by riparian owners 
above. Jasup & Moore Paper Go. v. Ford, 52. 

WILLS. 

1. If a devise be made to the "heir," "right heir,*' or "heir 
at law," of a testator, and there be a person when the disposi- 
tion of the will takes effect who answers that description, no 
other person can take, unless by plain declaration in other parts 
of the will the testator intends that some other person shall take, 
and sufficiently identifies him. Mason v. Baity, 129. 

2. This is the rule also where devise is made to the "heir," 
" right heir," or " heir at law " of another person by a testator. 
Ibid. 

80 
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8. A bequest of personalty to the right heirs or to the heirs at 
law of an individual prima facie goes to such heir as penona 
duignata, whether the bequest be to the heirs of the testator or 
of a stranger. Ibid. 

4. If a gift be made to one for life, with remainder to his right 
heirs, the heir in the strict sense is entitled. Ibid. 

5. If a bequest of personal property is made to A, to receive 
the income, dividends, and profits, and to pay over the same to 
B for her life, and immediately after the death of B to assign 
and pay over the principal sum to the right heirs of B, — the 
right heirs of B alone can take, to the exclusion of the husband 
of B and to the exclusion of the administrator of B. Ibid. 

6. The right heir of a person deceased is he of the blood of 
such deceased upon whom the law casts the inheritance. Ibid. 

7. A husband is not the right heir of his deceased wife, in the 
strict and primary sense of that term. Ibid. 

8. An administrator is not a right heir, in the strict and pri- 
mary meaning of that term, of a person dying intestate. Ibid. 

9. No obligatory trust is created by a will giving ail of tes- 
tator's estate to his wife with a request that if she does not re- 
quire the whole of it as a support, she will, at her death, will 
the remainder to certain other persons named. Bryan v. Milby, 
208. 

10. The general rule is that a legacy in the form of direction 
to pay, or to pay and divide at a future period, vests immedi- 
ately, if the payment be postponed for the convenience of the 
estate or to let in some other interest. Rubencane v. McKee, 40. 

11. A will construed and held to create a trust as to certain 
bank and municipal stocks, and the administrator cum tertamento 
annexo instructed to assign such stocks to the persons who may 
be appointed trustees in the place of those named in the will, 
who had declined to serve. Uoffecker v. Clark, 125. 

12. A testator bequeathed as follows: "I give and bequeath 
unto my friend Jacob Rubencane the sum of $1,200; in trust; 
nevertheless, to pay the interest thereof unto my niece, Anna- 
bella Town, half-yearly for and during her natural life, . . . 
and from and immediately after the decease of the said Anna- 
bella Town, to pay the said principal sum of $1,200 to the child 
or children of the said Annabella Town, free and discharged 
from this trust. " The remainder of his estate was devised to his 
nephew, James W. Ball, who was appointed executor. The tes- 
tator died in 1851 . Annabella Town died in October, 1885. She 
had two children, Anna T., born in 1844, and James, born in 
1852. Anna T. married in 1869 and died in April, 1885, leaving 
a husband and one child. James died in 1855, when about three 
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years of age. Held : (a) That the legacy vested at the death of 
the testator in the children of Annabella Town, whether they 
survive their mother or not. (b) That on the death of Annabella 
Town, the administrator of the children took their respective 
shares by right of representation, and the trustee must pay them 
the trust fund accordingly. Rubencane v. McKee, 40. 

13. The election of a widow to take under a will as against 
her dower, in the mistaken belief that the estate is solvent, is 
held ground for ordering an investment to raise an annuity. 
Oreen v. Saulsbury (Appx.) 871. 

14. The right of a widow who has relinquished her dower 
rights in order to permit a sale of the real estate to pay debts, to 
have the provisions of the will in her favor in lieu of dower se- 
cured to her or to have her election set aside, may be secured as 
well by petition and rule as by bill and answer. Ibid. 
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